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Court of Appeals of the District of Columbia 


No. 5638. 

New York, Chicago & St. Louis Railroad Company, 

Appellant, 


vs. l 

David Burnet, Commissioner of Internal Revenue. 


1 Docket No. 21047. 

i 

The New York, Chicago & St. Louis Railroad Company, 

Petitioner, 

vs. | 

Commissioner of Internal Revenue, Respondent. 
Appearances: | 

I 

For Petitioner: Chester A. Gwinn, Esq., (Withdrawn), 
Adrian C. Humphreys, Esq., Newton K. Fox, Esq. 

For Respondent: A. H. Murray, Esq., E. C. Algire, Esq. 

Docket Entries. 

I 

1926. 

Nov. 4. Petition received and filed. Taxpayer notified. 
Nov. 5. Copy of petition served on General Counsel. 

1927. ! 

Jan. 4. Motion to extend time to 2/3/27 to ans\yer filed 
by General Counsel. 

Jan. 10. Granted—both sides notified. 

Feb. 3. Answer filed by General Counsel. 

Mar. 7. Copy of answer served on taxpayer—assigned 
general calendar. 

June 6. Motion to amend petition filed by taxpayer— 
amendment tendered. 
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1927. 

June 7. Copy of motion and amended petition served on 
General Counsel. 

Aug*. 6. Motion for an extension of time to 9/5/27 to an¬ 
swer filed by General Counsel. 

Aug. 8. Granted—both sides notified. 

Sept. 3. Answer to amended petition filed by General 
Counsel. 

Sept. 6. Copy served on taxpayer—General Calendar. 

Sept. 9. Motion to strike certain portions of respondent’s 
answer to amended petition filed by taxpayer. 

Sept. 14. Hearing date set Oct. 4,1927 on motion. 

Oct. 4. Hearing had before Mr. Smith—by agreement 
motion continued for 30 days. 

Oct. 4. Order of continuance to 11/8/27 signed and filed— 
both sides notified. 

Nov. 8. Hearing had before Mr. Milliken on petitioner’s 
motion to strike answer. Respondent asked 
time to amend—granted. 

Nov. 8. Order granting motion of 9/9/27 and giving re¬ 
spondent 30 days to amend answer—signed and 
filed. Both sides notified. 

Dec. 8. Answer to paragraphs 5 (d) and ( g ) of the peti¬ 
tion filed bv General Counsel. 

Dec. 14. Copy of answer served on taxpayer—General Cal¬ 
endar. 

1928. 

Dec. 6. Hearing date set Jan. 9, 1929. 

1929. 

Jan. 4. Motion for transfer to reserve calendar filed by 
General Counsel. Granted 1/5/29. 
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1930. 

Aug. 14. Stipulation of facts filed. 

Oct. 4. Motion to place on the day calendar filed by tax¬ 
payer 10/6/30 granted and set for hearing 
10/30/30. 

Oct. 7. Hearing set Oct. 30, 1930. 

Oct. 30. Hearing had before Mr. Sternhagen—submitted. 

Stipulation of facts offered and received in evi¬ 
dence. Briefs due Dec. 3, 1930. No exchange. 
Nov. 12. Transcript of hearing of Oct. 30,1930 filed. 
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Nov. 29. Request for findings of fact and brief filed by tax¬ 
payer. 

Dec. 1. Brief filed bv General Counsel. 

1931. 

May 13. Stipulation of facts and opinion rendered—John 
M. Sternhagen, Division 10. Judgment will be 
entered under Rule 50. 

July 15. Notice of settlement filed by General Couinsel. 

July 29. Hearing set Aug. 19, 1931 on settlement] 

Aug. 5. Consent to settlement filed by taxpayer. 

Aug. 18. Judgment entered—John M. Sternhagen, Division 

10 . 

Nov. 30. Motion to set aside final order filed by General 
Counsel. 12/7/31 granted. i 

1932. 

Jan. 19. Notice of withdrawal of Chester A. Gwimj and the 
appearance of Adrian C. Humphreys ai counsel 
filed. I 

Jan. 19. Consent to modification of report and judgment 
filed by taxpayer. 

Jan. 19. Order modifying report and judgment efitered— 
John M. Sternhagen, Division 10. 

Jan. 27. Stipulation to have case reviewed by the ^ourt of 
Appeals of D. C. filed. j 

Feb. 4. Petition for review to Court of Appeals pf D. C. 
with assignments of error filed by taxpayer. 

Feb. 4. Proof of service filed. j 

Feb. 4. Notice of appearance of Newton H. Fox ks coun¬ 

sel filed. 

Feb. 23. Praecipe with proof of service thereon filed. 

3 Filed Nov. 4,1926. ! 

United States Board of Tax Appeals. 

Docket No. 21047. j 

The New York, Chicago & St. Louis Railroad Company, 

Petitioner, 

V. ! 

I 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth by the Commissioner 
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of Internal Revenue in his notice of deficiency bearing the 
symbols IT :CR :RR-60D-FW, dated September 21, 1926, 
and as a basis of its proceeding alleges, as follows: 

1. The petitioner is a corporation with principal office at 
Cleveland, Ohio. 

2. The notice of deficiency, a copy of which is attached 
and marked Exhibit “A”, was mailed to the petitioner on 
September 21, 1926. 

3. The tax in controversy is income tax for the calendar 
year 1917 and is for $3,562.26. 

4. The determination of tax set forth in the said notice 

of deficiency i£ based upon the following errors: 

4 (a) The respondent erred in failing and refusing 
to allow as a deduction from gross income a propor¬ 
tionate part of the discount sustained in connection with the 
sale of Gold Bonds of 1906, said discount aggregating $350,- 
000.00 having been charged to profit and loss account, the 
aliquot portion of which amounts to $15,433.96 annually. 

(b) The respondent erred in failing and refusing to allow 
as a deduction from gross income a proportionate part of 
the discount incurred in connection with the issuance of 
First Mortgage Bonds, the aliquot portion of which amounts 
to $38,196.60 annually. 

(c) The respondent erred in including as taxable net in¬ 
come an amount of $16,958.34 representing discount in¬ 
volved in the purchase of petitioner’s owm First Mortgage 
Bonds for cancellation at less than par. 

(d) The respondent erred in including as taxable net 
income an amount of $41,738.84 representing rental which 
accrued to the petitioner prior to the taxable year. 

(5) The facts upon which the petitioner relies as the 
basis of this proceeding are, as follows: 

(a) That the petitioner is a railroad corporation and was 
organized on September 27, 1887 under the laws of the 
States of New York, Pennsylvania, Ohio and Indiana. 

(b) That at different dates during the calendar years 
1907 and 1908 petitioner issued its Gold Bonds of 

5 1906 dated May 1, 1906 maturing May 1, 1931, to the 
extent of $10,000,000.00 par value. The proceeds 

from the sale of said bonds aggregated $9,500,000.00, the dif¬ 
ference of $500,000.00 representing a discount resulting 
from the sale at less than par. The discount of $500,000.00 
was charged in petitioner’s books, as follows: 
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1 

$150,000.00 to property account. 

$350,000.00 to profit and loss (or surplus) account. 

(c) The respondent has allowed as a deduction from 
gross income an amount of $6,206.88 representing Amortiza¬ 
tion of such portion of the discount in connection with the 
sale of Gold Bonds of 1906 as was charged to property ac¬ 
count ($150,000) but has denied petitioner a deduction for 
any portion of such discount as was charged to profit and 
loss (or surplus) account. 

(d) Under the terms of the 44 Agreement of Purchase and 

Reorganization” dated February 4, 1887, petitioner issued 
its First Mortgage 4% Bonds aggregating $17,955,830.00 
par value to refund existing First Mortgage 6% Bonds ag¬ 
gregating $15,000,000.00 par value, and Second Mortgage 
6% Bonds aggregating $1,046,000.00 par value, c|r a total 
par value of bonds refunded of $16,046,000.00. | 

(e) The respondent has denied petitioner a deduction 
representing amortization of discount on First Mortgage 
4% Bonds, said discount amounting to $1,909,830.00 deter¬ 
mined by the difference between the par value of First 
Mortgage Bonds issued ($17,955,830.00) and the ]iar value 

of bonds refunded ($16,046,000.00). Said First 
6 Mortgage Bonds w’ere dated October 1, 1887 and ma¬ 
ture October 1, 1937. Said discount of $1,909,830.00 
•spread over the life of the bonds results in an annual pro¬ 
portion of $38,196.60. | 

(f) During the year 1917 petitioner purchased for re¬ 
tirement its First Mortgage Bonds to the extent of $116,- 
000.00 par value at a cost of $99,041.66. The difference be¬ 
tween par value ($116,000.00) and the price at wliicli they 
were purchased by petitioner ($99,041.66) amounts to $16,- 
958.34 which is included in taxable net income as fihally de¬ 
termined by respondent. 

(g) Under an agreement between the City of Cleveland 
and the petitioner, the cost of eliminating certain grade 
crossings on the West Side of Cleveland was to be borne in 
part by the City, the balance to be borne by the petitioner. 
During the years 1914, 1915 and 1916 rentals were jreceived 
from various tenants of property acquired in connection 
with said grade elimination in the amounts $26,862.29, 
$9,786.09 and $5,090.46, respectively. Said amounts were 
credited on petitioner’s books to a suspense account and 
remained in said suspense account until 1917 at which time 
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the entire amount aggregating $41,738.84, was transferred 
to profit and loss (or surplus) account. 

(h) That claim for refund for the year 1917 amounting 
to $4,978.84 was filed with the Collector of Internal Revenue, 
Cleveland, Ohio, on or about March 8, 1923, and that said 
claim was filed within the statutory period of limitation. 

Wherefore the petitioner prays that this Board 

7 may hear the proceeding and determine 

(1) That the alleged deficiency is erroneous and 
should be eliminated. 

(2) That a refund of tax is due the petitioner. 

1 CHESTER A. GWINN, 

(S.) CHESTER A. GWINN. 

CHESTER A. GWINN, 

% Humphreys & Day , Miuisey Building, 

Washington , D. C., 

Counsel for Taxpayer. 

8 State of Ohio, 

County of Cuyahoga, ss: 

W. A. Colston, being duly sworn says that he is the Vice- 
President and General Counsel of The New York, Chicago 
& St. Louis Railroad Company, the petitioner above-named, 
and as such he is duly authorized to verify the foregoing 
petition; that he has read the foregoing petition, or had 
the same read to him, and is familiar with the statements 
contained therein, and that the facts stated are true, ex¬ 
cept as to those facts stated to be upon information and be¬ 
lief, and those facts he believes to be true. 

(S.) W. A. COLSTON. 

Subscribed and sworn to before me this 26th day of 
October, 1926. 

(S.) ELMER C. HOLBERG, 

Notary Public . 
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9 Form N. P.-2. 

Exhibit “A”. 

Treasury Department, Washington. 

IT :CR :RR-60D. FW. j 

Mailed Sep. 2f., 1926. 

i 

The New York, Chicago and St. Louis Railroad (pompany, 

East Second Street and Prospect Avenue, Cleveland, 

Ohio. ! 

Sirs: 

A reexamination of your income and profits tak returns 
discloses a deficiency in tax for the year 1917 amounting 
to $3,562.26 as shown in the attached statement and ac¬ 
companying schedules. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the date 
of mailing of this letter within which to file a petition for 
the redetermination of this deficiency. Any suc1|l petition 
must be addressed to the United States Board of| Tax Ap¬ 
peals, Earle Building, Washington, D. C., and! must be 
mailed in time to reach the Board within the 60-day period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax! Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed 
a petition and an assessment in accordance with 1 the final 
decision on such petition has been made, the unpaifl amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. No claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of ypur right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the inclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. Q., for the 
attention of IT :CR :RR-60D. FW. In the event that you 
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acquiesce in a part of the determination, the waiver should 
be executed with respect to the items to which you agree. 
Respectfully, 


(Signed) 


D. H. BLAIR, 

Commissioner, 
BvC. R. NASH, 


Assistant to the Commissioner. 


Inclosures: Statement, Form A, Schedules 1 to 2, in¬ 
clusive. 


10 IT :CR :RR-60D. FW. 


Statement of Returns Examined and Resulting Tax 

Liability. 

Returns Examined. 


Name of company. Year. Form. 

The New York, Chicago and St. Louis 
Railroad Company, East Second Street 
and Prospect Ave., Cleveland, Ohio. . . 1917 1090-1103 


Tax Liability. 

Name of company. 


Additional 
Year. tax. 


The New York, Chicago and St. Louis 
Railroad Company, East Second Street 
and Prospect Ave., Cleveland, Ohio. . . 1917 $3,562.26 


Full details of the adjustments producing the above 
stated results are contained in Schedules 1 to 2, inclusive. 

In this final determination of your tax liability as shown 
above due consideration has been given to the statements 
made in your protest dated June 24, 1924, and in your 
claims for refund of $4,623.96 and $1,017.50, respectively, 
which claims will be made the subject of separate com¬ 
munications from this office. 

Waiver which will expire December 31, 1926, is on file 
for the year 1917. 

In accordance with decision in conference in this office 
November 3, 1925, based upon the facts developed from 
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your books of account and records, and the various data 
submitted by you, the following items adjusted by the 
Bureau, to which adjustments you have made objection, 
and other items which you have claimed are disalljowed, as 
follows: I 

i 

11 The New York, Chicago and St. Louis Railroad 

Company. 

i 

I 

Year Ended December 31,1917. - 
Schedule 1. 

i 

Net Income. 


Net income as disclosed by Bureau letter 

dated May 23, 1924. $1,020,500.43 

As corrected. 1,01$,917.31 


Deduction 


$1±583.12 


Deduction: 

(a) Profit on land sold. 

Total deduction as above 


$12,583.12 


$13,583.12 


Schedule 1-A. 


i 

(a) Consideration has been given to the additional infor¬ 
mation submitted by you with respect to the taxable profit 
on land sold in 1917 and upon the basis of this data, deci¬ 
sion has been reached as to the amount of profit which 
should be taxed. A computation follows: 

Sale price of property in 1917. $17,545.95 

Less expense of sale. 10.00 

- $17j535.95 

March 1, 1913, value as per affidavits. 15,596.40 


Taxable profit... . 
Profit reported in return 


$17J535.95 

15,596.40 
- j - 

1,939.55 
14,522.67 


Deduction from income. $12,583.12 
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Schedule 2. 

Compulation of Total Tax (1917). 


Net income (Schedule 1). $1,013,917.31 

Taxable at 2% ... J. 1,013,917.31 

Taxable at 4%. 1,013,917.31 


Total 


Previously assessed: 

Original return. 

Bureau letter dated January 
8, 1923 . 


51,576.53 
5,696.25 


Tax. 


$20,278.35 
40,556.69 


$60,835.04 


57,272.78 


Additional tax to be assessed. $3,562.26 

Since the excess profits credit is in excess of the taxable 
income there is no excess profits tax. 

12 The New York, Chicago & St. Louis Railroad 

Company. 

Income 1917. 

Your protest dated June 4, 1924: 


Item 1. Amortization of discount on Gold Bonds 

of 1906 . $21,640.84 

Item 2. Amortization on discount on First Mort¬ 
gage Bonds .... 35,045.38 

Item 3. Adjustment of profit on retirement of 

First Mortgage Bonds. 4,596.96 

Item 5. Adjustment of rental from property.... 39,808.69 


With respect to Item 1, the amount represents discount 
on bonds charged to profit and loss prior to 1909, and the 
Unit has consistently disallowed such items, in accordance 
with Article 149, Regulations 33 (Revised), A. R. R. 394, 
Cumulative Bulletin 4, page 391, and Mimeograph 3227, 
Cumulative Bulletin III-2, page 245. 

Your contention in Item 2 that the excess of bonds issued 
by the new company over the par value of the bonds of the 
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old company outstanding constitutes discount is no^; agreed 
to. The Unit holds that the bonds issued by the new com¬ 
pany were in payment for the property, and that lio amor¬ 
tizable discount was suffered. 

Item 3 is contingent upon the allowance of Item 2, and 
is, therefore, denied. 

Item 5 represents rentals received by you from West Side 
Grade Elimination property and credited to a balance sheet 
account. Prior to the year 1917 affidavits filed by ybu state 
in effect, that it was not known whether the City of Cleve¬ 
land w’ould participate in these rentals, but in that year the 
amount accrued was cleared to the profit and loss account 
. of your company. It appears, therefore, that the first time 
these rentals could be determined to belong to your com¬ 
pany was in 1917, and the amount is held to be income in 
that year. 

A carbon of this letter has been mailed to Humphreys 
and Day in accordance with the authorization contained in 
your power of attorney dated August 14, 1922 running to 
them, which is on file in this office. 

13 Filed Feb. 3, 1927, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

I 

Docket No. 21047. j 

I 

New York, Chicago & St. Louis R. R. Co., Cleveland, Ohio, 

Petitioner, 

vs. j 

Commissioner of Internal Revenue, Respondent. 

Answer . j 

The Commissioner of Internal Revenue, by his attorney, 
A. W. Gregg, General Counsel, Bureau of Internal Revenue, 
for answer to the petition of the above-named taxpayer, 
admits and denies as follows: 

1. Admits the allegations in said paragraph of the peti¬ 
tion. 

2. Admits the allegations in said paragraph of the peti¬ 
tion. 

3. Admits the allegations in said paragraph of the peti¬ 
tion. 

5. (a) Admits the allegations in said paragraph of the 
petition. 
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(b) Admits that in 1907 the petitioner issued gold bonds 
of 1906 maturing May 1, 1931 and received as the proceeds 
$500,000.00 less than the principal amount of said bonds. 
Admits that said discount of $500,000.00 was charged in the 
petitioner’s books in the respective amounts of $150,000.00 
to property account and $350,000.00 to profit and loss ac¬ 
count. 

(c) Admits the allegations in said paragraph of the 
petition. 

(d) Admits that at its incorporation in 1887, the peti¬ 
tioner issued first mortgage 4% bonds for certain property 
of a predecessor corporation but denies that said bonds 
were issued to refund any bonds or other obligations of the . 

petitioner. 

14 (e) Admits that the respondent has disallowed a 

deduction taken by the petitioner in the amount of 
$38,196.60 for amortization of the alleged discount on said 
first mortgage bonds. 

(f) Admits the allegations in said paragraph of the peti¬ 
tion. 

(g) Admits that on account of controversies with the city 
of Cleveland, the rentals from certain property for years 
prior to 1917 were credited on the petitioner’s books to a 
suspense account and that in 1917 the amount of such rents 
was transferred to the profit and loss account of the peti¬ 
tioner. Denies the other allegations in said paragraph of 
the petitioner. 

(h) Admits that a claim for refund for the year 1917 was 
filed on or about March 8, 1923, within the statutory period 
of limitation. Denies that the amount of said claim was 
$4,978.84. 

Denies generally and specifically each and every allega¬ 
tion contained in the taxpayer’s petition not hereinbefore 
admitted, qualified, or denied. 

Wherefore it is prayed that the taxpayer’s appeal be 
denied. 

A. W. GREGG, 

General Counsel , 

Bureau of Internal Revenue. 

Of Counsel: 

THOMAS P. DUDLEY, Jr., 

Special Attorney , 

Bureau of Internal Revenue. 
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United States Board of Tax Appeals. 

Docket No. 21047. 

The New York, Chicago & St. Louis Railroad Company, 

Petitioner, 

Commissioner of Internal Revenue, Respondent. 

Motion to File Amended Petition. 

Now comes The New York, Chicago & St. Louis Railroad 
Company, the petitioner in the above-mentioned cdse, and 
by its attorney moves for leave to file the amended petition 
attached hereto. 

CHESTER A. GWINN, 
c/o Humphreys <£ Day , 
Munsey Building , Washing¬ 
ton, D. C., Attorney f^r the 
Petitioner. 

i 

16 United States Board of Tax Appeals. 

Docket No. 21047. j 

The New York, Chicago & St. Louis Railroad Company, 

Petitioner, 

v. | 

Commissioner of Internal Revenue, Respondent. 

Amended Petition. 

i 

The above-named petitioner hereby petitions fof* a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency bear¬ 
ing the symbols IT: CR: RR-60D-FW, dated September 21, 
1926, and as a basis of its proceeding alleges, as follows: 

1. The petitioner is a corporation with principal office at 
Cleveland, Ohio. 


14 


X. Y., CHICAGO & ST. LOUIS R. R. CO. VS. 


2. The notice of deficiency, a copy of which is attached 
and marked Exhibit “A”, was mailed to the petitioner on 
September 21, 1926. 

3. The tax in controversy is income tax for the calendar 
year 1917 and is for $3,562.26. 

4. The determination of tax set forth in the said notice 

of deficiency is based upon the following errors: 

17 (a) The respondent erred in failing and refusing 
to allow as a deduction from gross income a pro¬ 
portionate part of the discount sustained in connection with 
the sale of Gold Bonds of 1906, said discount aggregating 
$350,000.00 having been charged to profit and loss account, 
the aliquot portion of which amounts to $15,433.96 annually. 

(b) The respondent erred in failing and refusing to allow 
as a deduction from gross income a proportionate part of 
the discount incurred in connection with the issuance of 
First Mortgage Bonds, the aliquot portion of which 
amounts to $38,196.60 annually. 

(c) The respondent erred in including as taxable net 
income an amount of $16,958.34 representing discount in¬ 
volved in the purchase of petitioner’s own First Mortgage 
Bonds for cancellation at less than par. 

(d) The respondent erred in including as taxable net in¬ 
come an amount of $41,738.84 representing rental which 
accrued to the petitioner prior to the taxable year. 

(e) The respondent erred in failing and refusing to allow 
as a deduction from gross income for 1917 the net expense 
of operating petitioner’s Bellevue and Stony Island ice 
houses during said year in the respective amounts of 
$8,409.17 and $1,211.18, or a total of $9,620.35. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(a) That the petitioner is a railroad corporation and was 
organized on September 27, 1887 under the laws of the 
States of New York, Pennsylvania, Ohio and Indiana. 

18 (b) That at different dates during the calendar 
years 1907 and 1908 petitioner issued its Gold Bonds 

of 1906 dated May 1, 1906 maturing May 1, 1931, to the 
extent of $10,000,000.00 par value. The proceeds from the 
sale of said bonds aggregated $9,500,000.00, the difference 
of $500,000.00 representing a discount resulting from the 
sale at less than par. The discount of $500,000.00 was 
charged in petitioner’s books, as follows: 
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$150,000.00 to property account. 

$350,000.00 to profit and loss (or surplus) account. 

(c) The respondent has allowed as a deduction from 

gross income an amount of $6,206.88 representing amortiza¬ 
tion of such portion of the discount in connection ivith the 
sale of Gold Bonds of 1906 as was charged to property 
account ($150,000) but has denied petitioner a deduction 
for any portion of such discount as was charged to profit 
and loss (or surplus) account. i 

(d) Under the terms of the “Agreement of Purchase 
and Reorganization” dated February 4, 1887, petitioner 
issued its First Mortgage 4% Bonds aggregating $17,955,- 
830.00 par value to refund existing First Mortgage 6% 
Bonds aggregating $15,000,000.00 par value, and Second 
Mortgage 6% Bonds aggregating $1,046,000.00 pa]f value, 
or a total par value of bonds refunded of $16,046,000.00. 

(e) The respondent has denied petitioner a deduction 
representing amortization of discount on First Mortgage 
4% Bonds, said discount amounting to $1,909,830.00 deter¬ 
mined by the difference betwteen the par value of 

19 First Mortgage Bonds issued ($17,955,830.(^0) and 
the par value of bonds refunded ($16,046,000.00). 
Said First Mortgage Bonds were dated October 1, 1$87 and 
mature October 1, 1937. Said discount of $1,909,830.00 
spread over the life of the bonds results in an animal pro¬ 
portion of $38,196.60. 

(f) During the year 1917 petitioner purchased for retire¬ 

ment its First Mortgage Bonds to the extent of $11(1,000.00 
par value at a cost of $99,041.66. The difference between 
par value ($116,000.00) and the price at which they were 
purchased by petitioner ($99,041.66) amounts to $16,958.34 
which is included in taxable net income as finally determined 
by respondent. j 

(g) Under an agreement between the City of Cleveland 
and the petitioner, the cost of eliminating certain grade 
crossings on the West Side of Cleveland was to be borne 
in part by the City, the balance to be borne by the peti¬ 
tioner. During the years 1914, 1915 and 1916 rentals were 
received from various tenants of property acquired in con¬ 
nection with said grade elimination in the amounts $26,- 
862.29, $9,786.09 and $5,090.46, respectively. Said amounts 
were credited on petitioner’s books to a suspense account 
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and remained in said suspense account until 1917 at which 
time the entire amount aggregating $41,738.84, was trans¬ 
ferred to profit and loss (or surplus) account. 

(h) The results of operating petitioner’s Bellevue and 
Stony Island ice houses were carried as suspense accounts 
from 1912 and 1916 respectively and until November 30, 

1918, at which time the balance in each account was 

20 charged to profit and loss (or surplus) account, and 
deducted from gross income in petitioner’s return for 

1918. Respondent has denied the deduction for 1918 on the 
basis that the expense relates to previous years. The 
amounts alleged in paragraph 4 (e) of this petition are 
obtained as follows: 

Bellevue. Stony Island. 

Debit balance December 31, 1917 ... $13,631.67 $2,125.37 

“ “ January 1, 1917 . 5,222.50 914.19 

Increase in debit balance (net 
expense) . $8,409.17 $1,211.18 

Total increase in debit balance (net expense).. $9,620.35 

(i) That claim for refund for the year 1917 amounting 
to $4,978.84 was filed with the Collector of Internal Rev¬ 
enue, Cleveland, Ohio, on or about March 8, 1923, and that 
said claim was filed within the statutory period of limita¬ 
tion. 

Wherefore, the petitioner prays that this Board may hear 
the proceeding and determine 

1. That the alleged deficiency is erroneous and should be 
eliminated. 

2. That a refund of tax is due the petitioner. 

CHESTER A. GWINN, 

% Humphreys & Day, Munsey Building , 
Washington 9 D. C., Counsel for Taxpayer. 

21 State of Ohio, 

County of Cuyahoga, ss: 

W. A. Colston, being duly sworn says that he is the Vice- 
President and General Counsel of The New York, Chicago 
& St. Louis Railroad Company, the petitioner above-named, 
and as such he is duly authorized to verify the foregoing 
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petition; that he has read the foregoing petition, dr had the 
same read to him, and is familiar with the statements con¬ 
tained therein, and that the facts stated are true, ,except as 
to those facts stated to be upon information and belief, and 
those facts he believes to be true. 

(S.) W. A. COLSTON. 

I 

Subscribed and sworn to before me this 3rd day of June, 
1927 

(S.) -(illegibly, 

Notary Public. 

22 Exhibit “A”. 

i 

Form N. P.-2. j 

Treasury Department, Washington. 

I 

IT :CR :RR-60D. FW. j 

Mailed Sep. 2lj, 1926. 

The New York, Chicago and St. Louis Railroad Company, 

East Second Street and Prospect Avenue, Cleveland 

Ohio. 

Sirs: 

A reexamination of your income and profits tax returns 
discloses a deficiency in tax for the year 1917 amounting to 
$3,562.26 as shown in the attached statement and accom¬ 
panying schedules. 

In accordance with the provisions of Section 27^ of the 
Revenue Act of 1926, you are allowed 60 days from the 
date of mailing of this letter within which to file a petition 
for the redetermination of this deficiency. Any such peti¬ 
tion must be addressed to the United States Boarc^ of Tax 
Appeals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 60-day period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file a 
petition with the United States Board of Tax Appeals and 
has not done so within the 60 days prescribed and ap assess¬ 
ment has been made, or where a taxpayer has filed a peti- 

2—5638a 
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tion and an assessment in accordance with the final decision 
on such petition lias been made, the unpaid amount of the 
assessment must be paid upon notice and demand from the 
Collector of Internal Revenue. No claim for abatement 
can be entertained. 


If you acquiesce in this determination and do not desire to 
file a petition with the United States Board of Tax Appeals, 
you are requested to execute a waiver of your right to file a 
petition with the United States Board of Tax Appeals on 
the inclosed Form A, and forward it to the Commissioner 
of Internal Revenue, Washington, D. C., for the attention 
of IT :CR :RR-60D-FW. In the event that you acquiesce in 
a part of the determination, the waiver should be executed 
with respect to the items to which you agree. 

Respectfullv, 

D. H. BLAIR, 


Commissioner , 


(Signed) 


By C. R. NASH, 


Assistant to the Commissioner . 


Inclosures: Statement, Form A, Schedules 1 to 2, in¬ 
clusive. 


23 IT :CR :RR-60D. FW. 

Statement of Returns Examined and Resulting Tax 

Liability. 

Returns Examined. 


Name of company. Year. Form. 

The New York, Chicago and St. Louis 
Railroad Company, East Second 
Street and Prospect Avenue, Cleve¬ 
land, Ohio . 1917 1090-1103 

Tax Liability. 

Additional 

Name of company. Year. tax. 

The Nevr York, Chicago and St. Louis 
Railroad Company, East Second Street 
and Prospect Ave., Cleveland, Ohio... 1917 $3,562.26 


Full details of the adjustments producing the above 
stated result s are contained in Schedules 1 to 2, inclusive. 
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In this final determination of your tax liability as shown 
above due consideration has been given to the statements 
made in your protest dated June 24, 1924, and in your 
claims for refund of $4,623.96 and $1,017.50, respectively, 
which claims will be made the subject of separate communi¬ 
cations from this office. j 

Waiver which will expire December 31, 1926, is pn file for 
the year 1917. i 

In accordance with decision in conference in jhis office 
November 3,1925, based upon the facts developed ^rom your 
books of account and records, and the various ^lata sub¬ 
mitted by you, the following items adjusted by the Bureau, 
to which adjustments you have made objection, and other 
items which you have claimed are disallowed, as fcfllow^s: 

24 The New York, Chicago & St. Louis Railroad 

Company. j 

Income 1917. 

i 

Your protest dated June 4, 1924: 

Item 1. Amortization of discount on Gold Bonds 

of 1906 . $pl,640.84 

Item 2. Amortization on discount on First Mort- | 

gage Bonds . p5,045.38 

Item 3. Adjustment of profit on retirement of 

First Mortgage Bonds . 4,596.96 

Item 5. Adjustment of rental from property. ... ^>9,808.69 

I 

With respect to Item 1, the amount represents discount on 
bonds charged to profit and loss prior to 1909, and the Unit 
has consistently disallowed such items, in accordance with 
Article 149, Regulations 33 (Revised), A. R. R. 394, Cumu¬ 
lative Bulletin 4, page 391, and Mimeograph 3227|, Cumu¬ 
lative Bulletin III-2, page 245.. ! 

Your contention in Item 2 that the excess of boncjs issued 
by the new company over the par value of the tyonds of 
the old company outstanding constitutes discount is not 
agreed to. The Unit holds that the bonds issued by the new 
company were in payment for the property, and that no 
amortizable discount was suffered. 

Item 3 is contingent upon the allowance of Item ?, and is 
therefore, denied. 

Item 5 represents rentals received by you from West 
Side Grade Elimination property and credited to a balance 
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sheet account. Prior to the year 1917 affidavits filed by you 
state in effect, that it was not known whether the Citv of 
Cleveland would participate in these rentals, but in that 
year the amount accrued was cleared to the profit and loss 
account of your company. It appears, therefore, that the 
first time these rentals could be determined to belong to 
your company was in 1917, and the amount is held to be 
income in that year. 

A carbon of this letter has been mailed to Humphreys 
and Dav in accordance with the authorization contained in 
your power of attorney dated August 14, 1922 running to 
them, which is on file in this office. 

25 The New Yofk, Chicago & St. Louis Railroad Co. 

Year Ended December 31, 1917. 

Schedule 1. 

Net Income. 

Net income as disclosed by Bureau letter 


dated May 23, 1924. $1,026,500.43 

As corrected.. 1,013,917.31 


Deduction . 

Deduction: 

(a) Profit on land sold. $12,583.12 

Total deduction as above. 

Schedule 1-A. 

(a) Consideration has been given to the additional infor¬ 
mation submitted by you with respect to the taxable profit 
on land sold in 1917 and upon the basis of this data, deci¬ 
sion has been reached as to the amount of profit which 
should be taxed. A computation follows: 

Sale price of property in 1917. $17,545.95 


Less expense of sale. 10.00 

- $17,535.95 

March 1, 1913 value as per affidavits. 15,596.40 


Taxable profit. 1,939.55 

Profit reported in return.. 14,522.67 


Deduction from income. $12,583.12 


$12,583.12 

$12,583.12 
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Schedule 2. ! 

I 
I 

Computation of Total Tax (1917). 

Tax. 

$1,013,917.31 .[. 

1,013,917.31 $20,278.35 

1,013,917.31 40,556.69 

! 

Total . 

Previously assessed: 

Original return. 51,576.53 

Bureau letter dated Janu¬ 
ary 8, 1923. 5,696.25 


Additional tax to be assessed. $3,562.26 

i 

Since the excess profits credit is in excess of thp taxable 
income there is no excess profits tax. 

26 Filed Sep. 3, 1927, United States Board] of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 21047. i 

I 

New York, Chicago & St. Louis R. R. Co., Petitioner, 

i 

Commissioner of Internal Revenue, Respondent. 

. 

Answer to Amended Petition. 

I 

The Commissioner of Internal Revenue, by his Attorney, 
A. W. Gregg, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the amended petition of the abovb-named 
taxpayer, admits and denies as follows: 

(1) Admits the allegations in said paragraph of the 
amended petition. 

(2) Admits the allegations in said paragraph of the 
amended petition. 



Net income (Schedule 1) 

Taxable at 2%. 

Taxable at 4%. 
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(3) Admits the allegations in said paragraph of the 
amended petition. 

(5) (a) Admits the allegations in said paragraph of the 
amended petition. 

(b) Admits that in 1907 the petitioner issued gold bonds 
of 1906 maturing May 1, 1931 and received as the proceeds 
$500,000.00 less than the principal amount of said bonds. 
Admits that said discount of $500,000.00 was charged in the 
petitioner’s books in the respective amounts of $150,000.00 
to property account and $350,000.00 to profit and loss ac¬ 
count. 

(c) Admits the allegations in said paragraph of the 
amended petition. 

(d) Admits that at its incorporation in 1887, the peti¬ 
tioner issued first mortgage 4% bonds for certain property 
of a predecessor corporation but denies that said bonds 
were issued to refund any bonds or other obligations of the 

petitioner. 

27 (e) Admits that the respondent has disallowed a 

deduction taken by the petitioner in the amount of 
$38,196.60 for amortization of the alleged discount on said 
first mortgage bonds. 

(f) Admits the allegations in said paragraph of the 
amended petition. 

(g) Admits that on account of controversies with the 
City of Cleveland, the rentals from certain property for 
years prior to 1917 were credited on the petitioner’s books 
to a suspense account and that in 1917 the amount of such 
rents was transferred to the profit and loss account of the 
petitioner. Denies the other allegations in said paragraph 
of the petitioner. 

(h) Admits that the results of operating petitioner’s 
Bellevue and Stony Island ice houses were carried as sus¬ 
pense accounts from 1912 and 1916 respectively, and until 
November 30, 1918, at which time the balance in each ac¬ 
count was charged to profit and loss (or surplus) account, 
and deducted from gross income in petitioner’s return for 
1918. Admits that the respondent has denied the deduction 
for 1918 on the basis that the expense relates to previous 
years. For want of knowledge or information sufficient to 
form a belief, except as in and by the petition informed, 
neither admits nor denies that the debit balances, if any, 
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in the Bellevue and Stony Island accounts at December 31, 
1917 or at January 1, 1917, were the respective amounts 
alleged in this paragraph of the petition, and calls for 
proof thereof. 

(i) Admits that a claim for refund for the year 1917 was 
filed on or about March 8, 1923, within the statutory period 
of limitation. Denies that the amount of said cfaim was 
$4,978.84. * | 

Denies generally and specifically each and eveify allega¬ 
tion of the amended petition not hereinbefore Admitted, 
qualified or denied. 

28 Wherefore it is prayed that the appeal be denied. 

A. W. GREGG, 

General Counsel, 
Bureau of Internal Revenue. 

i 

Of Counsel: \. 

THOS. P. DUDLEY, Jr., 

Special Attorney, 

Bureau of Internal Revenue. 

• I 

29 Filed Dec. 8, 1927, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 21047. 

New York, Chicago & St. Louis R. R. Co., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Answer to Paragraphs 5 (d) and 5 (g) of the Petition. 

| 

The Commissioner of Internal Revenue, by his Attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, in compliance with the order of the Board d^ted No¬ 
vember 8, 1927, for answer to paragraphs 5 (d) akd 5 (g) 
of the petition admits and denies as follows: 

5 (d) Admits that petitioner issued its first mortgage 
4% bonds. For want of knowledge or information Sufficient 
to form a belief, except as in and by the petition informed, 
neither admits nor denies the other allegations in this peti¬ 
tion but calls for proof thereof. 
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5 (g) Admits that in 1917 an amount of $41,738.84 was 
carried on the books of the petitioner as a credit in a sus¬ 
pense account and that in said year said amount of $41,- 
738.84 was transferred to profit and loss or surplus ac¬ 
count. For want of knowledge or information sufficient to 
form a belief, except as in and by the petition informed, 
neither admits nor denies the other allegations in said peti¬ 
tion but calls for proof thereof. 

C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

THOMAS P. DUDLEY, Jr., 

Special Attorney, 

Bureau of Internal Revenue. 

TPD/bs. 


30 23 B. T. A. —. 

United States Board of Tax Appeals. 

Docket No. 21047. 

The New York, Chicago & St. Louis Railroad Co., 

Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated May 13, 1931. 

1. A railroad, having defaulted in payment of interest on 
its outstanding bonds, its property was decreed to be sold 
as an entirety to discharge the bonds, and compliance with 
the decree was effected through a reorganization. The 
property was sold to a committee representing bondholders, 
creditors, and stockholders, and the committee conveyed it 
to several corporations organized to operate the property 
for a fixed price payable in stock and notes. The latter 
corporations were in turn consolidated and their stock, 
which was held by the committee, was exchanged par for 
par for the stock of the consolidated company, and the stock 
of the latter was distributed among the participating stock- 
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holders of the old corporation. The consolidated company 
thereupon issued to the committee its mortgage bonds 
secured by the property acquired, in satisfaction of such 
part of the purchase price as was not paid in sto^k of the 
underlying corporations, and the committee distributed new 
bonds to some of the old bondholders of a par valpe in ex¬ 
cess of the par value of the old bonds surrenderee^. All of 
these steps were taken pursuant to a plan of reorganization 
formulated before actual sale of the property und^r decree 
of court. The evidence did not disclose whether the old 
bonds were issued at a discount or whether there was, at 
the time of the transaction, any unamortized discount, or 
whether the new bond issue was greater in face amount than 
the value of the property would justify as principal- Held, 
that difference between the par value of the new bbnds dis¬ 
tributed to the old bondholders and the par value of the old 
bonds surrendered was not discount, and the consolidated 
company, which was on the accrual basis, was not entitled to 
deduct any part thereof by way of amortization. Western 
Maryland Railway Co. v. Commissioner , 33 Fed. (|2d) 695, 
distinguished. 

2. The new corporation which purchases some of the 
aforesaid bonds for less than their face value, realizes no 
taxable gain. 

3. Where rentals from property are received, apparently 
contemporaneously with the tenant’s occupancy, and the 
evidence casts no doubt on the recipient’s ownership of the 
rentals when received beyond its own uncertainty pbout a 
possible claim, of ownership of part of them by another, no 
part of such rentals may be regarded as income foil a later 
year in which they were transferred from a suspense 
account to profit and loss and reported in the return as 
income. 

i 

Chester A. Gwinn, Esq., for the petitioner. 

E. C. Algire, Esq., for the respondent. ! 

The respondent determined a deficiency in income tax for 
1917 in the amount of $3,562.26. The petition alleges error 
of the respondent as follows: (1) The disallowance of a 
deduction of $15,433.96, representing amortization of a 
portion of the discount resulting from the sale at less than 
par of petitioner’s bonds of 1906, which was cjharged 
31 to profit and loss. This issue has been elinjiinated 
by respondent’s concession. (2) The disallowance of 
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a deduction of $38,196.60, subsequently modified to $35,- 
045.38, representing a proportionate part of alleged discount 
incurred in connection with the issuance of its first mort¬ 
gage bonds of 1887. (3) The inclusion in income of $16,- 

958.34, representing alleged gain involved in the purchase 
by petitioner of some of the aforesaid first mortgage bonds 
of 1887 at less than par. (4) The inclusion in income of 
$41,738, representing rentals which accrued to the petitioner 
prior to the taxable year. (5) The disallowance of a deduc¬ 
tion of $9,620.35, representing the net expense of operating 
petitioner’s ice houses during the taxable year. This issue 
has been eliminated by respondent’s concession. The facts 
have been stipulated as follows: 

Stipulation of Facts. 

1. The petitioner is a railroad corporation organized 
September 27, 1887, under the laws of the States of New 
York, Pennsylvania, Ohio, and Indiana, with its principal 
office at Cleveland, Ohio. It was created by a consolidation 
of The New York, Chicago & St. Louis Railroad Company, 
a corporation existing under the laws of the States of New 
York and Pennsvlvania, The Cleveland & State Line Rail- 
road Company, a corporation existing under the laws of the 
State of Ohio, The Ft. Wayne & Illinois Railroad Company, 
a corporation existing under the laws of the State of Indi¬ 
ana, and The Erie & State Line Railroad Company, a corpo¬ 
ration existing under the laws of Pennsylvania. 

2. The petitioner keeps its books on an accrual basis and 
in accordance with rules prescribed by the Interstate Com¬ 
merce Commission, and rendered its return for the calendar 

vear 1917 on an accrual basis. 

* 

32 3. Omitted because it relates to a question no 

longer in issue. 

4. On January 4,1887, a receiver having been theretofore 
appointed for The New York, Chicago : & St. Louis Railway 
Company, hereinafter called Railway Company, and the 
payment of interest due on its first and second mortgage 
bonds being in default, the Circuit Court in and for the 
County of Cuyahoga, State of Ohio, ordered, adjudged and 
decreed that the condition contained in the mortgages secur¬ 
ing the aforesaid bonds having been broken, the principal of 
said bonds thereby became due and payable together with 
all accrued interest thereon remaining unpaid. Thereafter, 
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on or about April 4, 1887, the Railway Compkny was 
ordered to pay to the Clerk of the Court within ten days 
the amount of the principal and interest due on the afore¬ 
said bonds and that in default of such payment an order of 
sale should be issued to the Special Master Comnjiissioner 
who was therein appointed, commanding him to j sell the 
properties of the Railway Company as an entirety knd with¬ 
out appraisal, in accordance with law for not lkss than 
$16,000,000 of which not less than $100,000 should be paid in 

cash and the balance as directed bv the Court. It was also 

* 

provided that the purchaser of the said Railway Company’s 
properties at such sale should have the right to safisfv the 
remainder of the purchase price, over and above the amount 
which was required to be paid in cash, by paying <|)ver and 
surrendering certain indebtedness of the receiver, ^nd first 
and second mortgage bonds and interest thereon in! default, 
at such price or value as was equivalent to the amount that 
the holders thereof would be entitled to receive if the 
amount of the purchase price was paid in cash. It was 
provided that the purchaser of the properties at sjuch sale 
should hold said properties free and discharged from 
33 the liens and incumbrances of the mortgages secur¬ 
ing the first and second mortgage bonds. Yhe Cir¬ 
cuit Court further ordered that a special mandate be sent to 
the Court of Common Fleas to carry this judgment into 
execution. 

On February 4, 1887, an agreement was entered into for 
the purchase and reorganization of the Railway Compan} 7 
as follows: 

Agreement made this fourth day of February, 1887, by 
and between the undersigned, holders of the First Mortgage 
Bonds and overdue coupons thereon, of the New Yc)rk, Chi¬ 
cago and St. Louis Railway Company (hereinafter, for 
brevity, designated as “said Railway Company”), holders 
of the Second Mortgage Bonds of said Railway Company 
and overdue coupons thereon, and holders of the capital 
stock, preferred and common, of said Railway Company, 
who have assented on behalf of themselves and those who 
shall hereafter join in and assent to this agreement by 
depositing their securities as hereinafter provided,j parties 
of the first part; the Lake Shore and Michigan Southern 
Railway Company, and other creditors of said Railway 
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Company in like situation, who have assented on behalf of 
themselves and those who shall hereafter join in and assent 
to this agreement by depositing their evidences of debt and 
transferring their claims as hereinafter provided, parties 
of the second part; James A. Roosevelt, John S. Kennedy, 
Adrian Iselin, Jr., D. Willis James and Oliver Harriman as 
a committee heretofore appointed by an agreement dated 
November 21, 1885, of holders of First Mortgage Bonds of 
said Railway Company, parties of the third part; and Fred¬ 
eric P. Olcott, William K. Vanderbilt, James A. Roosevelt 
and John S. Kennedy, as a committee appointed by said 
parties of the first and second parts for the purpose of 
securing a sale of the property of said Railway Company, 
and its conveyance to a new corporation hereinafter pro¬ 
vided for, and for other purposes, and hereinafter described 
and designated as the “Purchasing Committee,” parties of 
the fourth part. 

The said parties, for and in consideration of the agree¬ 
ments hereinafter contained, and the sum of one dollar by 
each one of said parties to the other in hand paid, the 
receipt whereof is hereby acknowledged, each signer agree¬ 
ing for himself and not incurring any obligation for any 
other thereby, agree as follows, to wit: 

34 First. That the said Frederic P. Olcott, William 
K. Vanderbilt, James A. Roosevelt, and John S. 
Kennedy be and they are hereby appointed a Purchasing 
Committee, to exercise the powers and perform the duties 
hereinafter set forth, and they consent to act in that 
capacity. 

Second. The said Purchasing Committee shall have 
power, from time to time to add to the number of its mem¬ 
bers and to fill any vacancy occasioned by death, resigna¬ 
tion, or otherwise. They may act by a majority of their 
number either at a regular or special meeting convened on 
notice, or by writing, signed by such majority, without a 
formal meeting. 

Third. They shall, by any and all legal and proper means, 
procure or cause to be procured a sale of all the property 
of said Railway Company as an entirety under the decree 
or decrees of a Court or Courts of competent jurisdiction, 
and for the purposes of this agreement they may assist in 
the prosecution of or become parties to all suits now pend- 
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ing or which may hereafter be brought, or commence and 
prosecute all such other suits or proceedings as they may 
deem necessary in the premises, and at any sale of the said 
property of said Railway Company, or any part thereof, 
they may purchase and bid in the same, and they aije hereby 
authorized and empowered to bid and pay for jthe said 
property and premises such amount as in their judgment 
may be necessary to protect the interests of the parties 
hereto. 

Fourth. The Purchasing Committee shall cau^e a new 
corporation to be formed and incorporated under the laws 
of the several States of Ohio, Indiana, Illinois, Njew York 
and Pennsylvania, or any one or more of said States, hav¬ 
ing power to acquire all the property and franchises which 
the said Purchasing Committee may purchase at ^uch sale. 
In case said Purchasing Committee shall determine to 
organize such new corporation as a consolidated Company, 
then, in the preliminary organization of the several con¬ 
stituent companies to form and be merged in the jnew con¬ 
solidated company, the said Purchasing Committee shall 
have the right to appoint such associates and cajise to be 
subscribed for and actually paid in cash all such amounts 
as shall be necessary to complete the valid organization of 
the said corporation in conformity to. the laws of the said 
several States; and in any event to take all such ^teps and 
do such acts, including the selection and qualification of 
such associates, as they shall be advised by counsel are 
requisite and necessary to effect a valid organization of the 
said new corporation. 

Fifth. The Purchasing Committee shall have power and 
authority to convey the franchises and property tp be pur¬ 
chased by them as aforesaid to such new company, or, in 
such appropriate parcels as shall be requisite, to the 
several constituent companies to be organized by them for 
the purposes aforesaid, and shall accept an|d receive 
35 in payment therefor the following amount i and de¬ 
scriptions of the stock and bonds of such jiew com¬ 
pany, that is to say: 

First Preferred Stock . $5,000,000.00 

Second Preferred Stock. 11,000,000.00 

Common Stock . 14,000,000.00 

First Mortgage Bonds . 20,000,000.00 

i 
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The said First Mortgage Bonds are to be payable in gold 
coin in fifty years from their date, with interest at the rate 
of four per cent per annum, payable in like gold coin, semi¬ 
annually. A sinking fund of $100,000 per annum is to be 
provided for, to be used for the purchase of such bonds at 
not more than 102 per cent and accrued interest, and the 
cancellation of the bonds so purchased; but in any year, 
when, after advertisement, such bonds cannot be purchased 
for 102 per cent and accrued interest, or in any year when 
the company shall not have earned at least $900,000 over 
operating expenses, such sinking fund shall not be pro¬ 
vided; said sinking fund is to be the first fixed charge in 
each year after payment of the interest on all the outstand¬ 
ing First Mortgage Bonds. 

The mortgage securing said bonds shall be in such form 
and contain such provisions as the Purchasing Committee 
shall approve, including a provision authorizing the trustee 
thereunder to enforce the rights of the bondholders by 
taking possession or by suit after three months default in 
payment of any semi-annual installment of interest, or in 
appropriation of sinking fund if earned, and making the 
principal of all the bonds thereupon immediately due and 
payable, with interest at the rate of six per centum from 
the time of such default, and shall convey to the Central 
Trust Company of New York as trustee, all the property 
and franchises to be conveyed to the new company as afore¬ 
said, including all the rolling stock and equipment of said 
Railway Company, and all property and franchises to be 
thereafter acquired. 

The first preferred stock of said new company shall be 
entitled to a non-cumulative dividend of not more than five 
per cent per annum, after payment of the fixed charges, the 
second preferred stock to a non-cumulative dividend of not 
more than five per cent per annum, after payment of fixed 
charges and the dividend on said first preferred stock, and 
the common stock to a non-cumulative dividend of not more 
than five per cent per annum, after payment of the fixed 
charges and said dividends on the first and second preferred 
stock. If there shall be any net earnings remaining in any 
year after the payments above provided for, they shall be 
applicable to payment of dividends on all the stock, first 
preferred, second preferred and common, without discrimi¬ 
nation between classes of stock. 



DAVID BURNET, COMMR. OF INT. REV. 


31 


36 Neither the first nor second preferred norj common 
stock shall be increased, except by the concurrent 
consent of a majority of each of the three classes fhen out¬ 
standing; and no lease of the main line of railway of said 
new company shall be made without the consent <^f three- 
fourths of each of the said three classes of stock. 

Sixth. At the time of signing this agreement, the parties 
of the first and second parts will deposit with the Central 
Trust Company of New York the securities to the ^mounts 
respectively owned by them and the evidence of debt held 
by them, that is to say: j 

The holders of First Mortgage Bonds and Second Mort¬ 
gage Bonds of said Railway Company shall and will deposit 
their bonds with said Trust Company, and hereby agree to 
accept in lieu thereof transferable certificates of the said 
Central Trust Company of New York, in such form as shall 
be approved by the Purchasing Committee, which certifi¬ 
cates shall describe the securities deposited, and provide on 
their face that the holders thereof shall be entitled tp receive 
all the securities, benefits and advantages provided for in 
this agreement, pertaining to the securities so deposited 
hereunder. 

The holders of the transferable certificates of thp Central 
Trust Company of New York, heretofore issued land de¬ 
livered under and in pursuance of the agreement of First 
Mortgage Bondholders, dated November 21,1885, assenting 
to this agreement, shall present their said certificates, rep¬ 
resenting bonds heretofore deposited with said Trifst Com¬ 
pany under said last mentioned agreement, and shall accept 
in lieu thereof certificates signed by said Trust Company, 
in such form as the Purchasing Committee may acjopt and 
determine upon, or, if the said Purchasing Committee so de¬ 
termine, such old certificates shall be stamped by tlhe Cen¬ 
tral Trust Company with a suitable device showing the as¬ 
sent of the holder thereof to the terms and provisions of 
this agreement, and thereafter the holders of suclj certifi¬ 
cates so stamped shall be entitled to participate in the bene¬ 
fits and advantages of the said purchase as in thi$ agree¬ 
ment provided, and the bonds and coupons theretofore de¬ 
posited by them shall be held and considered as deposited 
under this agreement and be subject to the terms thereof. 

The holders of the stock of the said Railway Company 
assenting to this agreement, shall present the certificates 
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representing such stock, and upon the payment of the as¬ 
sessment hereby required, such certificates shall be stamped 
by the Central Trust Company with a suitable device, show¬ 
ing the date and amount of such payment; or, if the Pur¬ 
chasing Committee so determine, such stock certificates 
shall be deposited wfith the Central Trust Company of 
37 New York, and certificates shall be issued by said 
Trust Company in lieu thereof in such form as the 
Purchasing Committee may adopt; and thereafter the holder 
of such stock certificates so stamped or such new certificates 
issued in exchange for stock shall be entitled to participate 
in all the benefits and advantages of the said purchase as 
provided in this agreement. 

The parties of the second part hereto shall and will at 
the time of signing this agreement, deposit with said Central 
Trust Company of New York the evidences of indebtedness 
of said Railway Company held by them respectively, to¬ 
gether with all securities held as collateral thereto, and 
shall and will execute and deliver to said Trust Company 
due, proper and sufficient instrument or instruments in writ¬ 
ing assigning and transferring to said Purchasing Com¬ 
mittee their respective claims and demands against said 
Railway Company for the purposes of this agreement; and 
shall accept and receive in consideration thereof a cer¬ 
tificate or certificates of said Trust Company in a form to be 
approved and adopted by the Purchasing Committee, de¬ 
scribing the claim and demand so assigned and transferred 
and the evidence of indebtedness so deposited, and setting 
forth that the holders of such certificates shall be entitled 
to receive all the benefits and advantages of this agreement 
pertaining to claims and demands of that description. 

Seventh. The Purchasing Committee shall make due pro¬ 
vision for the deposit of all matured and unmatured coupons 
pertaining to said First and Second Mortgage Bonds, and 
may fix and determine such penalties or conditions as the 
interests of the parties may, in their judgment, require for 
any failure to deposit with the bonds any such matured or 
unmatured coupons, and shall also have full povrer, in their 
discretion, to make equitable provision for any case of lost 
or destroyed bonds or coupons. 

Eighth. The said purchasing committee shall invite, by 
proper publication, to be determined by them, the holders 
of all classes of the securities of and claims against said 
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Railway Company herein provided for, to assent to and 
become parties to this agreement by depositing th^ir securi¬ 
ties and transferring their claims and receiving the certifi¬ 
cates above provided for, and shall fix a time within which 
it may be done, and after the expiration of the time so to be 
fixed and limited, no holder of any of said securities or 
claims of any class who shall not, within the tim^ so fixed 
and limited, have complied with the provisions of this 
agreement by depositing his securities or transferring his 
claims, as the case may require, shall have, or be entitled 
to have any of the rights or privileges herein provided for, 
nor be entitled in any way to participate in the benefits of 
this agreement. 

38 Provided, however, that the said Purchasing Com¬ 
mittee shall have the power in their discretion to ex¬ 
tend the time so fixed and limited, but such extension shall 
be held and construed to apply only to the advantage and 
benefit of such persons as shall actually deposit their securi¬ 
ties or transfer their claims within the time so Extended. 
And provided further, that the said Purchasing Committee 
shall at any time have the power in their discretion to admit 
to a participation in the said purchase and the ne\v securi¬ 
ties to be issued thereunder, and in the benefits hereof, any 
security holder or creditor belonging to any or either of the 
classes entitled to participate in such benefits, upon such 
just terms and conditions and under such penalties as the 
Purchasing Committee, shall, in their discretion, ^ee fit to 
impose; but such action of the said Purchasing Committee 
shall under no circumstances be taken to confer Or estab¬ 
lish any right or privilege upon or in favor of apy other 
non-assenting security holder or creditor. 

Ninth. All assenting holders of capital stock of spid Rail¬ 
way Company shall, at such time or times, and in such 
manner and installments as may be determined by |the Pur¬ 
chasing Committee, pay to the Central Trust Coihpany of 
New York, for and to the credit of the Purchasing pommit- 
tee, and subject to its order, an amount equal to ten per 
centum upon the par value of the stock, whether coifnmon or 
preferred, represented by their certificates which payment 
shall be noted upon the certificate representing such stock 
as hereinbefore provided. 


3—5638a 
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Tenth. All the securities and evidences of indebtedness, 
deposited or transferred under the provisions hereof and 
all moneys, securities and evidences of indebtedness which 
may come into the possession or control of the Purchasing 
Committee under this agreement, shall be subject to the 
order and control of said Purchasing Committee, and be 
used by them in carrying out the provisions and purposes 
of this agreement. 

Eleventh. In case it shall be found by the Purchasing 
Committee to be necessary or expedient for the purpose 
of completing the purchase of the property and franchises 
of the said Railway Company to raise money beyond the 
amount at the time in the hands or under the control of the 
Purchasing Committee under the provisions hereof, for the 
purpose of paying in cash the proportion of the bid which 
may be required by the decree, or under the orders of the 
Court, or any part thereof, the Purchasing Committee shall 
be and are hereby authorized to raise and provide such 
funds, by means of temporary loans for such times and at 
such rates of interest as the Purchasing Committee shall 
find to be necessary, and for the purpose of securing the 
payment of such temporary loans to be raised for the pur¬ 
poses aforesaid, or any of them, the said Purchasing Com¬ 
mittee are hereby authorized and empowered to 
39 pledge as security for the moneys so borrowed, all 
or any part of the securities, stock, evidences of debt, 
or claims, so deposited or transferred by the parties of the 
first and second parts, or any of them, and the indebtedness 
for monevs so borrowed, and the security therefor, shall be 
evidenced by certificates of the Central Trust Company, 
with the approval of the Purchasing Committee; and the 
said depositary and the said Purchasing Committee shall 
have the power to make and execute all such instruments 
as they shall deem necessary to carry into effect the pro¬ 
visions of this paragraph. 

Twelfth. For the purposes mentioned in the Eleventh 
paragraph hereof, for the repayment of such temporary 
loans, or to raise money for the payment in cash of the 
proportionate amount of the bid needed for distribution to 
the non-assenting security holders or creditors, or for the 
purchase or payment of claims of non-assenting security 
holders or creditors of the classes entitled to become parties 
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hereto; for the payment of the amount of the contribution 
of non-assenting stockholders, or for any of the purposes 
of this agreement, where the provisions hereof pyove to be 
deficient, the said Purchasing Committee are hereby au¬ 
thorized to raise moneys by the organization of a I syndicate 
or syndicates, for such purpose or in such other \yay as the 
Committee may deem best. The syndicate or syndicates so 
formed, or other parties furnishing the money un^er agree¬ 
ment with the Purchasing Committee, shall be entitled to 
all the rights, privileges and benefits which would have ap¬ 
pertained to any such non-assenting security holder, stock¬ 
holder, or creditor, had he elected to become a pailty to this 
agreement. 


In case the Purchasing Committee deem it advisable, the 
stock and other securities which shall be issued and de¬ 
livered to said Committee by the new company, and which 
shall not be required for distribution by reason oi; the fail¬ 
ure to assent to the above plan on the part of ahy stock¬ 
holders, bondholders or creditors, may be sold by {he Com¬ 
mittee, either at public or private sales, and at sudi prices 
as may seem reasonable to the Committee, and {he Com¬ 
mittee is authorized to issue temporary certificates repre¬ 
senting such new stock or securities, if it deem it advisable 
to sell such stock or securities before the same aye issued. 

Thirteenth. The Purchasing Committee are hereby au¬ 
thorized and empowered to negotiate and compound with 
the holders of claims against the said Railway Company, 
and to make due provisions for the payment and adjust¬ 
ment of the same, upon such terms as they shall find to 
be reasonable and proper, to the end that the new company 
shall be free and clear from the obligations thereof. 
40 Fourteenth. All moneys received by the ^aid Pur¬ 
chasing Committee from the contribution td be paid 
by the stockholders, and all earnings in excess of the operat¬ 
ing expenses which shall have accrued from the operation 
of the railway and which may come into the possession of 
said Committee, shall be used and disbursed by said Com¬ 
mittee for the purpose of making betterments and improve¬ 
ments of the railway and its property, and acquiring rolling 
stock and equipment; for the settlement or purchase of any 
claims against or liabilities of the said Railway Company, 
including any or all Receiver’s certificates which may at 
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anv time be issued, and which the Committee may deem it 
advisable to settle or purchase; for the expenses of the 
various foreclosure or other suits; for the expenses and 
compensation of the committee and its agents, counsel and 
employees; for the purchase of the property of the Railway 
Company to be acquired by said Committee; for such other 
payments as may be required under the decree of sale or 
other orders of the Court in the progress of the suit or 
suits, which may be necessary for the protection of the 
interests of the parties hereto; and for the purposes speci¬ 
fied in the Fifteenth and Sixteenth paragraphs hereof 
respectively. The Purchasing Committee is also author¬ 
ized and directed to assume and pay the expenses and com¬ 
pensation of the parties of the third part. 

Xo money shall be expended, however, for any of the 
aforesaid purposes by said Purchasing Committee, except 
on a voucher approved in writing by a majority of the Com¬ 
mittee, and after the incorporation and formation of the 
new company the Purchasing Committee shall pay over 
anv balance of rnonev remaining in their hands and not re- 
quired for the purpose of carrying out any of the provisions 
of this agreement, to said new company, under such trusts 
and conditions, so far as its expenditure by said new com¬ 
pany is concerned, as said Purchasing Committee shall de¬ 
termine. 

Fifteenth. The said Purchasing Committee is hereby au¬ 
thorized and empowered to make such arrangements for 
the purchase and acquisition of the title to the rolling stock 
and equipment embraced in and covered by the existing car 
trust agreement of said Railway Company as it may deem 
advisable and prudent, whether for cash or for Receiver’s 
Certificates to be issued under the orders of the Court. 

Sixteenth. After the completion of the purchase of the 
property and franchises of said Railway Company and the 
organization of the said new company, and the receipt by 
the Purchasing Committee of the new securities to be re¬ 
ceived by them in payment for the said property, the said 
Purchasing Committee shall dispose of such new securities 
as follows: 

41 1. There shall be issued and distributed to the 

holders of the said certificates to be issued by the 
Central Trust Company representing the said deposit of 
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First Mortgage and Second Mortgage Bonds, apd to the 
holders of certificates issued under the Agreement of No¬ 
vember 21, 1885, stamped as hereinbefore provided, upon 
the surrender and cancellation of such certificates, an 
amount of the new First Mortgage Bonds of said new com¬ 
pany, the principal of which shall be equal to onq hundred 
and twelve per cent, of the principal of the old Fiprst Mort¬ 
gage Bonds and one hundred and ten and one-half per cent, 
of the principal of the old Second Mortgage Bonds; and 
there shall be paid to such holders, in cash, at th^ time of 
the deliverv of the new bonds, interest at the ratb of four 
per cent, per annum, on the bonds represented by such sur¬ 
rendered certificates, from December 1, 1886, to the date of 
such new bonds; and the purchasing Committee ^hall give 
such notice, by publication, as it shall deem reasonable, of 
the time when the new securities will be ready for delivery. 

2. To the holders of said certificates of deposit of old 
Preferred Stock, or of certificates of old Preferred Stock, 
duly stamped under the provisions of this agreement, an 
amount of said new First Preferred Stock, equal, pjar value, 
to the cash assessment paid in on said old Preferred Stock, 
and an amount of said new second Preferred Sto^k equal, 
par value, to fifty per cent, of the par value of the said old 
Preferred Stock so deposited or stamped. 

3. To the holders of certificates of deposit of old Common 
Stock, or of certificates of old Common Stock duly jstamped 
under the provisions of this agreement, an amount of said 
new First Preferred Stock, equal, par value, to the cash 
assessment paid in on said old Common Stock, and an 
amount of said new Common Stock, equal, par value, to 
fifty per cent, of the par value of the said old Common 
Stock so deposited or stamped. 

4. To the holders of claims against said Railwav Com- 
panv of the class represented by the parties of the second 
part hereto, who shall have deposited their evidences of 
debt and transferred their claims as in this agreement pro¬ 
vided there shall be delivered, upon the surrender of the 
certificates issued by the depositary therefor, either First 
Mortgage Bonds of the new company to an amount of prin¬ 
cipal equal to the amount of the face of such clhim and 
interest, or the Purchasing Committee may, at its option, 
pay the same in cash. 
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Any balance of the said new securities not used in the 
manner above provided, or not disposed of under any of the 
other articles or paragraphs of this agreement, shall be 
delivered by the Committee to the new company for the 
proper uses and purposes of the company. 

42 The said Purchasing Committee shall, in the dis¬ 
tribution of the said new securities, have power to 
provide for and make such issues of convertible scrip as 
shall be necessary to appropriately represent any frac¬ 
tional interest in the said new securities. 

Seventeenth. This agreement shall become irrevocable 
and binding upon all parties thereto and their successors 
in interest, when and as soon as the holders of three- 
fourths in amount, par value, of the transferable certificates 
heretofore issued by the Central Trust Company of New 
York, under the Agreement of November 21, 1885. and now 
outstanding; the holders of $550,000 par value of the second 
Mortgage Bonds of said Railway Company now outstand¬ 
ing; the holders of a majority in amount, par value, of stock 
of said Railway Company; and the holders of claims and 
demands against said Railway Company of the class repre¬ 
sented by the parties of the second part, to the amount of 
$2,250,000, shall all have assented to this agreement and 
become parties hereto by making the deposits and pay¬ 
ments provided for in the sixth paragraph hereof, as may 
be evidenced by their acceptance and holding of the cer¬ 
tificates to be issued or stamped as provided in said sixth 
paragraph. As soon as this agreement shall have so become 
operative and binding, the said parties of the third part 
shall be entitled to a full release of and from all the duties, 
obligations and responsibilities imposed upon them by the 
terms of said Agreement of November 21, 1885; and the 
said Purchasing Committee is hereby authorized and em¬ 
powered to make, execute and deliver to said parties of the 
third part, an instrument of release accordingly, and there¬ 
upon said parties of the third part shall be under no further 
liability or responsibility arising in any manner out of said 
Agreement of November 21, 1885. 

The holders of certificates issued under said agreement 
of November 21,1885, who become parties hereto, do hereby 
severally constitute and appoint the said Purchasing Com¬ 
mittee, and any three of them, their attorneys to attend at 
any general meeting of certificate holders called or held 
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under the provisions of said Agreement of November 21, 
1885, and to vote on their behalf and as their representa¬ 
tives on any question arising at such meeting in the same 
manner and with like effect as if such holders jvere per¬ 
sonally present. 

In the event that the said Purchasing Commitjtee, after 
making reasonable efforts to carry out the plan con¬ 
templated by this agreement, shall not succeed iij securing 
control of the number and amount of securities, $tock and 
claims necessary to render this agreement operative, it 
shall return all the stock, securities, evidences of debt and 
instruments of transfer above referred to, to the parties 
who may have deposited the same, upon the sur- 
43 render of the certificates of deposit issijed here¬ 
under, and where the assent to this agreement has 
been evidenced by stamp upon any certificate isshed under 
the Agreement of November 21, 1885, or any stock cer¬ 
tificate, shall upon the presentation thereof cancel such 
stamp; but in either case, the parties shall first pay their 
pro rata of the expenses incurred by the Committee, which 
pro rata shall not exceed one-half of one per cent, of the 
par value of the stock, securities, and evidence^ of debt 
returned, and certificates on which the stamp shall be can¬ 
celled as aforesaid. The bonds heretofore deposited under 
the said agreement of November 21, 1885, shall bot, how¬ 
ever, be surrendered, but said last-mentioned agreement 
shall, in the event of the failure of the present agreement to 
become operative, continue in full force and effect. 

Eighteenth. If by reason of legal or other objection any 
of the provisions of this agreement cannot be strictly per¬ 
formed by said Purchasing Committee, then said Com¬ 
mittee shall conform as near as may be to such provisions 
in the execution of this agreement. The said Committee 
shall have power to modify the above plan. It shall give 
notice of any proposed modification by filing a cop^ thereof 
with the Central Trust Company of New York,! and by 
advertising the substance thereof in at least thi^ee daily 
newspapers published in the City of New York, at least 
twice a week and during two weeks, and such advertisement 
shall be considered to have the full effect of personal notice. 
All parties of the first and second parts who do not express 
in writing their dissent from such modification, and deliver 
such written dissent to said Trust Company witjhin two 
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weeks from the date of the last publication, shall be con¬ 
sidered to have assented to such modification. The parties 
of the first and second parts who may express such dissent, 
shall be entitled to the return of the stock, bonds or evi¬ 
dences of debt which they may have deposited, and con¬ 
tributions which they may have paid, upon the surrender 
of their certificates issued hereunder, or the cancellation of 
the stamp indicating assent to this agreement, and on pay¬ 
ment of their pro rata of expense incurred up to the date 
of the return or cancellation, which shall not exceed one- 
half of one per cent, of the par value of such stock, securi¬ 
ties, or evidences of debt. 

Nineteenth. The Purchasing Committee shall have the sole 
power to construe this agreement, and its construction 
thereof shall be final. It is the intent of the parties of the 
first and second parts to give to the Committee full and 
absolute control, and all powers necessary or proper for 
the exercise of such control of the reorganization of said 
Railway Company, and all powers requisite, or in the 
opinion of the Committee desirable to accomplish such 
reorganization are hereby conferred upon it in addition to 
those specially enumerated. The Committee, however, shall 
have no power or right to obligate any of the subscribers 
to or for the payment of any sums of money other than 
those provided for in this agreement. 

44 Anv member of the said Purchasing Committeo 
may at any time resign by giving notice in writing to 
the other members, and the Committee may settle all trans¬ 
actions with a member who shall cease to be such, and with 
the representatives of a deceased member, and may give a 
complete release and discharge. The Committee may ap¬ 
point counsel, agents and servants, and fix the compensation 
for their services. The members of the Committee shall 
also be entitled to a fair compensation for their own serv¬ 
ices, provided that the plan herein provided for, or any part 
thereof, be executed. It is agreed that the present or future 
members of the Committee may be or become pecuniarily 
interested in any of the property or matters which are the 
subject of this agreement. It is expressly understood that 
the Committee assumes no responsibility for the execution 
of the above plan or any part thereof; its members, how¬ 
ever, will in good faith endeavor to execute the same. 
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Twentieth. The said Purchasing Committee shall keep a 
record of its proceedings. No member shall be liable for 
the misconduct, omission or fault of any other meipber, nor 
for his own, except in case of willful neglect of malfeasance; 
nor for the misconduct of any agent or employee of the 
Committee. The Committee may delegate any necessary 
authority or discretion to any sub-committee or afeent. 

Twenty-First. The Purchasing Committee shall be en¬ 
titled at any time to a settlement and discharge in respect 
to prior action. Richard King, President of the National 
Bank of Commerce, W. E. Corlies, Vice-Presidept of the 
Bank of America, and George F. Baker, President of the 
First National Bank of New York, are herebv constituted 
the irrevocable representatives of the parties of the first 
and second parts, for the purpose and with full 4utlioritv 
to fix the compensation of the members of the Purchasing 
Committee, and to pass upon, and to finally adjust its ac¬ 
counts and thereupon to give its members a full discharge. 
Either of such representatives may resign by giving notice 
in writing to the others and to the members of the purchas¬ 
ing Committee. In the event of the death, resignation or 
refusal to act, or removal of either of such representatives, 
those who remain may, in writing, appoint successors, so as 
at all times to keep the number up to three, upon giving a 
written notice to the members of the Committee; the action 
of any two of such representatives shall have tlpe same 
effect as would the action of the entire number. 

Twenty-Second. This agreement shall be printed, and 
copies thereof may be signed; all of said copies scf signed 
shall be deemed and taken as constituting one original 
paper. The deposit of securities, stock or claims and the 
receipt of certificates issued therefor, or the stamping of 
certificates as herein provided, shall have the same effect 
as if the holder of such certificates had actually subscribed 
this agreement. 

45 In witness whereof the said parties have hereunto 
set their names, or affixed their corporate seals, and 
have written opposite their respective names or s^als the 
amount of the bonds, stock or claims held by them, knd the 
classification of such securities and claim. 

The Railway Company failed to make the payment to the 
Clerk of the Court in ten days as directed by the aforesaid 
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decree, and on April 14, 1887, the Court of Common Pleas 
ordered the Special Master Commissioner to carry out the 
order of sale. Accordingly, on May 19,1887, the properties 
of the Railway Company were sold by the Special Master 
Commissioner in accordance with the Court’s decree for the 


sum of $16,000,000 to the purchasing committee named in 
the agreement of February 4, 1887. The purchasing com¬ 
mittee paid $100,000.00 in cash to the Special Master Com¬ 
missioner and elected to pay the balance of the purchase 
price by paying over and surrendering certain indebtedness 
of the receiver and the first mortgage bonds of the Railwav 
Company as permitted by the order of the Court. 

On May 21, 1887, the Court of Common Pleas ratified, 
approved, and confirmed the sale of the Railway Com¬ 
pany’s properties. It further ordered that upon the pay¬ 
ment of the balance of the purchase price the Special Mas¬ 
ter Commissioner should execute a deed conveying the 
properties of the Railway Company to the purchasing com¬ 
mittee. The Special Master Commissioner was also or¬ 
dered to cancel receiver’s certificates of indebtedness which 


should be received on account of the balance of the pur¬ 
chase price and also to stamp upon the bonds and coupons 
paid over and surrendered to him by the purchasing com¬ 
mittee the amount or percentage of their par value at which 
so taken, and to thereupon return the same to the purchas¬ 
ing committee to be held by them solely for the portion 
thereof not paid through the sale and purchase of the Rail¬ 
way Company’s properties. 

46 On July 2, 1887, the purchasing committee by 
deeds conveyed to The Ft. Wayne & Illinois Rail¬ 
road Company the properties of the Railway Company 
purchased which were located in the State of Indiana, for 
the sum of $14,350,000.00; to The Chicago & State Line 
Railroad Company the properties of the Railway Company 
located in the State of Illinois for the sum of $1,500,000.00; 
to Daniel W. Caldwell, Jeptha H. Wade, George A. Garret- 
son, John C. Hale, and Harvey H. Brown the properties 
of the Railway Company located in the State of Ohio for 
the sum of $23,550,000; to The Erie and State Line Rail¬ 
road Company the properties of the Railway Company 
located in the State of Pennsylvania for the sum of $4,- 
800,000.00; and to The New York, Chicago & St. Louis 
Railroad Company the properties of the Railway Com- 
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pany located in the State of New York for the sum of 
$7,300,000.00. | 

The Fort Wayne & Illinois Railroad Company was or¬ 
ganized under the laws of the State of Indiana the pur¬ 
chasing committee and their associates on June 27, 1887, 
for the purpose of maintaining and operating the proper¬ 
ties of the Railway Company located in that state. The 
Chicago & State Line Railroad Company was organized 
under the laws of the State of Illinois by the purchasing 
committee on June 16, 1887, for the purpose of acquiring 
the properties of the Railway Company locateq in that 
state. The Cleveland & State Line Railroad Company was 
organized under the laws of the State of Ohio on August 
13, 1887, by the aforesaid D. W. Caldwell, J. H. Wade, G. 
A. Garretson, J. C. Hale, and H. H. Brown for the purpose 
of acquiring the properties of the Railway Company pur¬ 
chased by them from the purchasing committee, ^he Erie 
& State Line Railroad Company was caused to be organized 
under the laws of the State of Pennsylvania by the pur¬ 
chasing committee on June 24,1887, for the purpose 
47 of maintaining and operating the properties of the 
Railway Company located in the State of jPennsyl- 
vania; and The New York, Chicago & St. Louis Railroad 
Company was organized on June 16, 1887, by the purchas¬ 
ing committee and their associates for the purpose of ac¬ 
quiring the properties of the Railway Company located 
in the State of New York. 

The purchase price of $14,350,000.00 was paid bv| The Ft. 
Wayne and Illinois Railroad Company by promissory notes 
drawn to the order of F. P. Olcott, Chairman of fhe pur¬ 
chasing committee. The Chicago & State Line Railroad 
Company gave? a promissory note for the purchase price of 
the properties acquired by it in the sum of $1,506,000.00. 
For the properties acquired by The Cleveland & St^te Line 
Railroad Company its entire capital stock, preferred and 
common, of a par value of $13,950,000 was issued to the 
purchasing committee and a promissory note in tin* sum of 
$9,600,000.00 was given for the balance. The Erie j& State 
Line Railroad Company issued promissory notes to the pur¬ 
chasing committee in the sum of $4,800,000.00 in payment of 
the purchase price of the properties acquired by it. The 
New York, Chicago & St. Louis Railroad Company gave 
promissory notes to F. P. Olcott, chairman of the purchas- 
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ing committee, for the entire purchase price of the proper¬ 
ties acquired by it in the sum of $7,300,000.00. 

On July 7, 1887, a joint agreement was entered into be¬ 
tween the aforesaid The New York, Chicago & St. Louis 
Railroad Company and The Erie & State Line Railroad 
Company, whereby it was agreed to consolidate the said 
corporations into a corporation to be known as The New 
York, Chicago & St. Louis Railroad Company pursuant to 
the laws of New York and Pennsylvania. This consolida¬ 
tion was duly effected pursuant to the statutes of the respec¬ 
tive states of New York and Pennsylvania on August 15, 
1887. 

48 On August 18,1887, a joint agreement was entered 
into bv and between the aforesaid consolidated The 
New York, Chicago & St. Louis Railroad Company, The 
Cleveland & State Line Railroad Company, and The Ft. 
Wayne & Illinois Railroad Company, whereby it was agreed 
to consolidate the aforesaid corporations into a corporation 
to be known as The New York, Chicago & St. Louis Railroad 
Company, pursuant to the statutes of the respective states 
of New York, Pennsylvania, Ohio, and Indiana. This con¬ 
solidation was dulv effected in accordance with the laws of 

* 

the various states on September 27, 1887. 

The authorized capital stock of the consolidated The New 
York, Chicago & St. Louis Railroad Company (the peti¬ 
tioner) consisted of three hundred thousand shares having 
a par value of $30,000,000.00. Of this $5,000,000.00 was first 
preferred, $11,000,000.00 second preferred, and $14,000,- 
000.00 common. The entire capital stock was exchanged par 
for par for the capital stock of the underlying corporations 
and was issued to the purchasing committee who held the 
capital stock of the said underlying corporations. This 
capital stock was then disposed of by the purchasing com¬ 
mittee as shown in its final report as follows: 

First Preferred. 

Received by the Reorganization Committee: 

50,000 shares 


$5,000,000.00 



DAVID BURNET, COMMR. OF INT. REV. 


45 


Delivered by the Committee, viz: 

To holders of old common stock 
who have paid assessment of 
$10 per share 

to Nov. 12th, 1902. 278,667 shrs. $2,7$3,800.00 


To be reserved for 30 shares old 
Common Stock assessment 
paid but not yet surrendered 
for new stock. 

49 

For old stock outstanding no 
assessment paid. 


1,126 “ 

10,900.00 

1 

CO 

o 

l 

300.00 

1 

l 

177 shrs. 

I 

1 

1,770.00 


280,000 

To holders of old Preferred 
Stock who have paid assess¬ 
ment of $10 per share 

to Nov. 12th, 1892. 219,587 

to July 1st, 1908. 410 

Outstanding stock assessment 
unpaid . 3 


i i 


Due Central Trust Co. 
1 share sold . 


220,000 

38 

1 


t i 
i i 

a 

a 

t < 
i i 


2,195,200.00 

4,100.00 

I 

I 

30.00 


Second Preferred. 


Delivered by Committee, viz: 

To holders of old preferred stock 
assessment $10 per share paid 


to July 1st, 1908. 

Due on old stock outstanding no 
assessment paid . 


410 

3 


220,000 



3,900.00 

i 7 


$5,00(^,000.00 

1 

110,- 

1 

1 

• • - • 

$11,000,000 

1 

i 

shs. 

o 

o 

CO 

-or 

O 

rH 

i i 

120,500 

11 

150 

1 

i t 

; “ 

i 

| 

650 


$ii,obo,ooo 


Due Central Trust Company... 
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Common. 

Received bv the Reorganization Committee, 

140,000 shrs. .. .. $14,000,000 

Delivered by Reorganization Committee, viz: 

To holders of old Common Stock 
who paid assessment of $10 
per share 

to Nov. 12th, 1892, amount¬ 
ing to . 278,667 shs. $13,930,700 

to July 1st, 1908, amount¬ 
ing to . 1,126 “ 56,200 

50 

Assessment paid by the follow¬ 
ing named holders of Common 
Stock of the old Company 

who have not vet surrendered 

* 

their certificates for stock of 
the new Company, viz: 

No. 872 name Jose¬ 
phine M. Parsons 10 shs. 

No. 630 name Geo. 

Sturges . 15 shs. 

No. 349 name A. J. 

Trunky. 5 shs. 


To be reserved. 

30 

< < 

1,500 

Due on old stock on which no 



assessment has been paid out¬ 
standing . 

177 

iC 

8,850 




280,000 

it 


Due Central Trust Company... 

25% 

a 


Shares sold. 

2 

a 



271/2 

cc 

2,750 


$14,000,000 

On September 1, 1887, the properties of The Chicago 
State Line Railroad Company were leased in perpetuity to 
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The Ft. Wayne & Illinois Railroad Company. The lease 
provided that the lessee should have full right and power to 
merge and consolidate its properties with those of any other 
corporation or corporations pursuant to law andj that in 
such event all right, title, and interest vesting in it u^ider the 
lease should vest in such consolidated corporation. 

When the properties of the aforesaid underlying corpo^ 
rations were taken over by the consolidated corporation, 
The New York, Chicago & St. Louis Railroad Company (the 
petitioner in this proceeding), they were indebted to the 
purchasing committee in the aggregate sum of ^20,000,- 
000.00, such sum being a part of the purchase prices | of their 
several lines of railway and other property, the bajance of 
such purchase prices having previously been paidi by the 
issuance of such corporations ’ capital stock. The New 
York, Chicago & St. Louis Railroad Company because liable 
for the payment of this indebtedness, and in order [to meet 
its obligations thereon its board of directors by 
51 resolution duly adopted September 28, 1887, [author¬ 
ized the issue of its First Mortgage 4% Coupon Gold 
Bonds dated October 1, 1887, maturing in 50 year^ in the 
par value of $20,000,000.00 to be delivered to the purchasing 
committee in payment of the said indebtedness. This action 
of the board of directors was duly approved by th^ stock¬ 
holders at a meeting held on the same date. The bonds were 
thereupon delivered to the purchasing committee ih satis¬ 
faction and payment of the indebtedness. On October 31, 
1887, the bonds were set up on the corporation’s books by a 
charge to cost of road and equipment in the full paf value 
thereof of $20,000,000.00. j 

The purchasing committee disposed of the aforesaid 
bonds as follows: ! 


To holders of old First Mortgage Bonds of the 
Railway Company in the par value of $15,- 

000,000 at $1,120.00 per bond. 

To holders of old Second Mortgage Bonds of 
the Railway Company of a par value of 

$1,046,000 at $1,105.00 per bond. 

Delivered to and for the use of the new com¬ 
pany . ; . 

Surplus under the plan of reorganization to the 
new company. 

Total. 


$16,^00,000 


1,1,55,830 

2,044,000 

i 

170 

$20,000,000 
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The petitioner claims that it should be permitted to set 
up as discount on its first Mortgage 4% Coupon Gold 
Bonds the difference between the par value of $17,955,- 
830.00 which were issued by the purchasing committee to 
the holders of Railway Company first and Second Mortgage 
Bonds in the par value of $16,046,000.00, and the said par 
value of $16,046,000, or a total discount of $1,909,830.00, and 
amortize this amount over the life of the bonds. On the 
basis of a 50-year life the aliquot portion of the total dis¬ 
count applicable to each year is $38,196.60. Since $116,000 
par value of the bonds outstanding on December 31, 
52 1916, were retired during the year 1917, the amount 

claimed as a deduction from gross income for said 
year is $35,045.38. The respondent has refused to allow 
any deduction for amortization of discount on the ground 
that no discount was sustained by the petitioner upon the 
issue of its aforesaid bonds to the purchasing committee. 

5. During the year 1917 petitioner purchased for retire¬ 
ment its aforesaid First Mortgage Bonds amounting to 
$116,000.00 par value at a cost of $99,041.66, the difference 
between par value ($116,000) and the price at which they 
were purchased by petitioner ($99,041.66) amounts to 
$16,958.34, which respondent has included in taxable net 
income. 

6. By ordinance No. 33723 passed by the City of Cleve¬ 
land, Ohio, the petitioner was required to eliminate certain 
grade crossings located in that City. On August 21, 1914, 
the president of the petitioner, by letter, accepted on behalf 
of the corporation the terms of the aforesaid ordinance. 
In connection with the elimination of said crossings certain 
properties were acquired the cost of which was borne under 
the terms of the ordinance, 35 per cent by the City of Cleve¬ 
land, and 65 per cent by the petitioner. 

During the years 1914, 1915 and 1916 the petitioner re¬ 
ceived rentals from various tenants of property which had 
been acquired in connection with the grade elimination 
project. Said rentals amounted to $26,862.29, $9,786.09, 
and $5,090.46, respectively. Because of uncertainty as to 
whether or not the City of Cleveland was to share in 
the rentals collected, these amounts were currently cred¬ 
ited on the petitioner’s books to a suspense account and 
remained in said account until December, 1917, at which 
time the entire amount, aggregating $41,738.84, was trans- 


DAVID BURNET, COMMR. OF INT. REV. 


49 


53 ferred to petitioner’s profit and loss accouiit and re¬ 
ported as taxable income in its return for the year 

1917. An entry was made by petitioner in December, 1923, 
debiting profit and loss account and crediting investment 
account in said amount. The respondent has refused to 
eliminate from taxable income, for the year 1917, the 
amount in question. 

7. Omitted because it relates to a question no longer in 
issue. 

Opinion. 

i 

Sternhagen : 1 . The petitioner claims a deduction of 
$35,045.38 in 1917 as discount accrued in that year upon its 
first mortgage 4 per cent fifty-year bonds issued in 1887. 
The onlv question raised is whether there actuallv was anv 
discount involved in the issuance of petitioner’s bounds; for 
respondent concedes that if there was discount in 1887, 
when the bonds were issued, its amortization rnay be 
recognized and an aliquot part thereof, admittedly $35,- 
045.38, deducted. Chicago , Bock Island & Pacific Railway 
Co. y 13 B. T. A. 988; Kansas City Southern Railiuay Co., 

16 B. T. A. 665; Terminal Railroad Association of St. Louis, 

17 B. T. A. 1135. 

The petitioner was organized in 1887 as the result of a 
compulsory reorganization of the ownership and financial 
structure of the railroad properties. Being newty organ¬ 
ized and incorporated, there can be no questiop as to 
its separate legal existence, distinct from the old Railway 
Company. We may, for our present purpose, disregard the 
several intermediate local corporations and, without in¬ 
quiry, treat them as if the petitioner stood in theif* shoes. 
The old Railway Company, being in default upon the in¬ 
terest obligation of its first and second mortgage bonds, was 
required to submit to a sale of its properties and to 

54 bring about a discharge of the said bonded indebted¬ 
ness. It does not appear when these old bonds were 

issued; what were the terms of their issuance, that is, 
whether they were sold for cash at par, a discount or a 
premium or issued for property or as refunding bonds; 
whether they had matured or were about to mature; how 
thev had been treated on the accounts, or whether amortiza- 
tion in respect of them had been an adopted practice. It 

4—5638a I 
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appears only that they were outstanding; that interest was 
in default, and that $16,046,000 par value thereof were 
turned in by the holders and discharged. There was no 
assumption by the petitioner of the old liability. From the 
default had sprung the remedy of discharge and the court 
had required that such remedy be enforced. Whatever 
may have been the terms of the old bonds, the financial 
means for performing them, or the method of accounting 
in respect of them, they necessarily came to an end with 
the discharge of the bonds. While to the bondholder it may 
perhaps have been of little practical moment whether there 
was a continuation of the old debt or a substitution of a 
new, this does not serve to wash out the legal steps and 
results which it required all of the machinery of the law 
to bring about. 

The situation is, in this respect, quite different from that 
in Western Maryland Railway Company v. Commissioner, 
33 Fed. (2d) 695, cited by petitioner, where the reorganiza¬ 
tion successor assumed the predecessor’s obligation of the 
old bonds and the court held that in the detail circumstances 
the tax deduction for amortization ran with the obligation 
despite the substitution of the new obligor. Because the 
discounted bonds carried through the reorganization, it was 
held that the effect of the discount went with it. Whether 
the court was right or wrong in the weight and effect to be 
given to the reorganization and in its selection of 
55 the features to be emphasized (see Missouri Pacific 
Railroad Co,, 22 B. T. A. 267), the scope of the deci¬ 
sion is not broad enough to comprehend a situation like 
this, where so far as appears, the original bonds were not 
sold at a discount, no amortization was accounted for or 
remained unaccounted for, and new bonds of the company 
were issued when the old were discharged. Unlike the 
Western Maryland, this petitioner is not seeking to deduct 
the remaining amortization of any discount on the original 
bonds, but claims to amortize ratably the excess ($1,909,- 
830) of par value ($17,955,830) of its own bonds over the 
par value ($16,046,000) of the old bonds discharged. If it 
is to succeed, therefore, it can not be by virtue of the 
Western Maryland decision, upon which it almost wholly 
relies, but bv virtue of a wider reason which neither that 
court nor any other has announced. 
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The amortization of discount and premium upon the is¬ 
suance and sale of bonds has in various aspects j>een con¬ 
sidered.* However elaborately we might now analyze it, 
since the amortization of discount has been openly recog¬ 
nized by the Treasury Department and sustained by this 
Board, and since it is not controverted here, we heed only 
consider whether the facts of the present case are within 
the rule. 

When we speak of discount, in the present connection, it 
is important that we think of substance an[l not let 
56 the word itself run away with us. The recognition 
of amortization of discount is justified, not b[y’ the use 
of the word discount, but by the circumstances of jthe orig¬ 
inal issue to which the word is applied. It would be beg¬ 
ging the question to assume from the fact of amortization 
the existence of discount, because the question for decision 
is the propriety of the amortization. We must settle the 
major premise that this is discount before we chn apply 
the minor that its amortization is deductible, to qomplete 
the syllogism. 

Discount is a variable term, but the meaning [which is 


clearly intended in this connection is, the difference!between 
the face amount of the debt which, it is assumed^ will be 
paid at maturity, and the actual lower amount which is 
received from the lender at the time of the creation of the 
debt. Colloquially, it is the difference between the face 
amount of the bonds and the lower cash sale price. The 
amortization of this discount imports a theory that the 
discount is an adjustment of the difference between the 
interest prescribed and the going market rate for money. 
It is sometimes metaphorically called deferred interest. 
To a taxpayer on the cash basis, amortization is j not de¬ 
ductible, Chicago & Alton R. R . Co. v. United States, 53 
Ct. Cl. 41; Baldwin Locomotive Works v. McCoach , 215 
Fed. 967, 221 Fed. 59, because whether this quasi-interest 
be treated as if paid at the time of the issuance of tlqe bonds 


. 

*BaIdwin Locomotive Works v. McCoach, 215 Fed. 967: 221 F^d. 59. 
Chicago <£• Alton R. R. Co. v. United States , 53 Ct. Cl. 41. 

New York Life Insurance Co. v. Edwards . 3 Fed. (2d) 2S0: $ Fed. (2d) 
S51: 271 U. S. 109. 

Commissioner v. Old Colony R. R. Co., 26 Fed. (2d) 40S, ;affirming: 
6 B. T. A. 1025. 

Com. Exchange Bank, 6 B. T. A. 15S. 

Chicago , Rock Island & Pacific Raihcay Co., 13 B. T. A. 9SS, 1Q27. 
Missouri Pacific R. R. Co., 22 B. T. A. 267. 
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or at the time of their maturity, there is no room for a 

i " ' ^ 

non-cash deduction at anv other time when no actual dis- 

mf 

bursement takes place. On the accrual basis, the theory 
being that the discount is quasi-interest on a loan, it is 
treated as if accruing ratably year by year in enlargement 
of the actual interest expressed in terms in the bond. It 
seems plain, therefore, that this amortization is but 

57 a concept devised for accounting convenience and is 
limited bv the resemblance to interest. Were the 

discount regarded as a variation in the amount of the prin¬ 
cipal of the loan either at the time it was made or at the 
time of repayment, it may be questioned whether even an 
accrual system could recognize it at intermediate times. It 
is only as quasi-interest that its amortization is given de¬ 
ductibility. 

The respondent argues that the $17,955,830 bonded obli¬ 
gation was part of the purchase price assumed for the rail¬ 
road properties; and that irrespective of the actual value 
of the properties acquired, their purchase price is not de¬ 
ductible whether by a process of amortization or otherwise. 
This is but another wav of saving that the characteristics 
of the interest theory of discount are entirely absent and 
invoking affirmatively the more particular doctrine of non¬ 
deductibility of cost of property until its realization 
through sale or other disposition. 

We see nothing in the stipulated facts to indicate dis¬ 
count. The bond issue may, for all that appears, have been 
no greater in face amount than the value of the property 
would justify as principal. The fact that the bonds were 
issued to the former bondholders by agreement in pro¬ 
portion to their holdings of old bonds does not, as to the 
issuer, amount to an exchange, since the old bonds were 
discharged and not acquired; nor does it establish any rea¬ 
son for treating part of the face amount as quasi-interest. 
There was nothing above 4 per cent by way of compensa¬ 
tion for the use of money; and, in any event, the going rate 
is not in evidence. There was no cash received and no loan 
made. There was only an acquisition of encumbered prop¬ 
erty and a promise to pay for it. 

58 The petitioner says that ‘ 4 the effect is the same as 
if the petitioner had sold $17,955,830 of its first mort¬ 
gage bonds for cash of $16,046,000 and with such proceeds 
paid off the old bonds. Had this been done there would be 
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no doubt that petitioner had sustained a discount pf $1,909,- 
830. The same purpose has been accomplished by refund¬ 
ing the bonds and disposing* of the old obligations in that 
manner just as effectively as had the old bonds been re¬ 
deemed for cash.” But in the decision of the case, the facts 
and their legal significance are more important than the 
similarity between their practical effect and that of a hypo¬ 
thetical situation. United States v. Phellis, 257 Ip. S. 156; 
Anna M. Harkness, 1 B. T. A. 127; Gladys Bilick e, 20 B. T. 
A. 784: Chandler Shipbuilding Co., 22 B. T. A. [L32. The 
clear intendment of the decree and the agreement was a 
sale of the property and a discharge of the old bonds, and 
this was carried out in fact and in law. This carried with it 
numerous incidents, and in the absence of fraud or other 

7 * j 

overwhelming reason, the legal significance of th^s deliber¬ 
ate conduct mav not be brushed aside to afford relief from 
the onerous incident of income tax. Edvcard A\ Langen- 
bacli, 2 B. T. A. 777. ! 

We are of opinion that, accepting as we do foif the pur¬ 
pose of this case the propriety of deducting amortization of 
discount in a proper case, the evidence does not , establish 
such discount; and we therefore sustain the respondent in 
his disallowance of the deduction claimed on thaj; account. 

2. Out of the total issue of the aforesaid first mortgage 
bonds, the petitioner in 1917 purchased for retirement bonds 
having a face obligation of $116,000 and paid therefor 
$99,041.66. Reverting to what we have alreadv Said as to 
the origin of these bonds, it will be seen that $110,000 was 
part of the purchase price which the petitioner assumed to 
pay for the railroad property. Now, however, it is 
59 enabled to discharge this much of the purchase price 
for $99,041.66. The respondent calls the difference 
of $16,958.34 a gain. So far as this Board is concerned, the 
question is settled by numerous decisions that no gain re¬ 
sults under such circumstances. Independent Brewing Co 
4 B. T. A. 870; New Orleans, Texas & Mexico Ry. Co., 6 B. 
T. A. 436; National Sugar Mfg. Co., 7 B. T. A. 577j; Hough¬ 
ton & Dutton Building Trust, 20 B. T. A. 591. Respondent’s 
determination on this point is reversed. 

In considering this point, we have assumed the soundness 
of our decision on the previous point as to amortization. 
If, however, our view on that point be not sustained, further 
consideration would be required of the present isiue. For 
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it may be doubted whether, after enjoying deductions of 
amortization predicated upon a promise to pay par, a tax¬ 
payer who pays less and thus belies the hypothesis upon 
which its deductions have been founded may say no gain has 
been realized. Cf. John F. Campbell, 15 B. T.' A. 458 (now 
on review, Ct. App. District of Columbia). 

3. In 1914, 1915, and 1916, petitioner received $41,738.84 
rental for properties acquired in the crossing elimination. 
Beyond the petitioner’s own uncertainty about a possible 
claim of the city, there is nothing in the evidence to cast 
doubt on petitioner’s ownership of the rent when it was 
received. The bookkeeping credit to suspense account when 
received and subsequent inclusion in income of 1917 does 
not change the fact of receipt. Nor does petitioner’s mere 
doubt of its ownership. As rent it was received apparently 
contemporaneously with the tenant’s occupancy, and there 
is no problem of accrual. From the evidence, we find that 
no part of the $41,738.84 was income of 1917 and the 
60 respondent is reversed. Cleveland Railway Co. v. 

Commissioner, 36 Fed. (2d) 347, affirming 10 B. T. A. 
310; Jacob F. Brown, 18 B. T. A. 859; Brooklyn Union Gas 
Co., 22 B. T. A. 507; cf. Lucas v. American Code Co., Inc., 
280 U. S. 445. 

Reviewed by the Board. 

Judgment will be entered under Rule 50. 

Smith, Arundell, and McMahon concur in the result only. 

Trammell, dissenting: Even conceding that assets were 
acquired or paid in for bonds, in my opinion, it does not 
necessarily follow that the bonds were not issued at a dis¬ 
count. Clearly, if the/ owner of the property had agreed to 
take the bonds for the property at a discount we could not 
say that there was no discount and it would have been 
amortizable, but instead of agreeing specifically to receive 
the bonds at a discount, the question is,. Did not what actu¬ 
ally occurred amount to the same thing? In other words, 
were not the bonds actually taken at a discount? I think so. 
What actually occurred, it seems, was that the bonds were 
issued and taken at less than their face value. I do not con¬ 
sider that it is important that property was received instead 
of cash. If the owner of the properties had said that they 
would give their property for the bonds at a discount of a 
certain per cent, the case would be clear. Instead of doing 
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so, it was agreed to give bonds for property wortji less, the 
same result as if cash less than the face of the bonds had 
been received. I see no reason why discount op bonds is 
limited to borrowed money. If a person had property to 
sell and agreed to take $9,500 cash for it or $10,000 par value 
of bonds to be issued and taken at 95, it seems to me that if 
the bonds were taken it could not be said that thepe was no 
discount on the bonds simply because property wa$ acquired 
instead of cash borrowed. As said in the prevailing opinion, 
we should not let the word * 4 discount’’ run awa\t with us, 
but should consider the facts in the present ease. 

61 United States Board of Tax Appeals, Washington. 

I 

Docket No. 21047. 


The New York, Chicago & St. Louis Railroad C 

Petitioner, 


OMPANY, 


v. 

| 

Commissioner of Internal Revenue, Respondent. 


Judgment. | 

Subsequent to the Board’s report of May 13,11931, 23 
B. T. A. 177, respondent filed a proposed judgment, which 
the petitioner agrees in writing is in conformity with the 
said report. In accordance therewith, it is 

Ordered, adjudged and decided that there is an Overpay¬ 
ment of income tax for 1917 of $1,462.83. 

Enter. 


(Signed) 


JOHN M. STERN HACK fC, 


Entered Aug. 18, 1931. 


Member. 


A true copy. Teste: 

[Seal U. S'. Board of Tax Appeals.] j 

B. D. GAMBLijs, 

Clerk U . S, Board of Tax Appeals . 
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62 -Nov. 30,1931. U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. Filed Nov. 30, 1931. 

United States Board of Tax Appeals. 

Docket No. 21047. 

The New York, Chicago & St. Louis Railroad Company, 

Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Motion. 

Comes now the Commissioner of Internal Revenue, 
through his attorney C. M. Charest, General Counsel, Bu¬ 
reau of Internal Revenue, and moves that the Board reopen 
the above entitled case and set aside its final order therein 
which was entered on August 18, 1931, for the purpose of 
reconsidering its decision promulgated May 13, 1931, with 
respect to the issue involving the question of whether or not 
the corporation realized taxable gain through the purchase 
of certain of its outstanding bonds for less than their face 
value in view of the decision of the Supreme Court on No¬ 
vember 2, 1931, in the case of United States v. Kirby Lum¬ 
ber Company, 52 Sup. Ct. Rep. 4. 

(Signed) C. M. CHAREST, 

General Counsel , 
Bureau of Internal Revenue. 

Of Counsel: 

E. C. ALGIRE, 

Special Attorney , 

Bureau of Internal Revenue. 

ECA :RBI. 

Granted Dec. 7, 1931. 

(Signed) JOHN M. STERNHAGEN, 

U. S. Board of Tax Appeals. 
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66 United States Board of Tax Appeals. Filed Jan. 

27, 1932. 

I 

United States Board of Tax Appeals. 

Docket No. 21047. . ! 

I 

The New York, Chicago & St. Louis Railroad Co., 

Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

i 

Stipulation with Respect to Review of Board's, Decision. 

Pursuant to the provisions of Section 1002 (jd) of the 
Revenue Act of 1926, it is hereby stipulated a^d agreed 
between the parties to the above-mentioned caus<^, by their 
respective attorneys, that the decision of the Board therein 
may be reviewed by the Court of Appeals of the District 
of Columbia. 

ADRIAN C. HUMPHREYS, 

Attorney for the Petitioner. 

C. M. CHAREST, 

General Counsel , Bureau of internal 
Revenue , Attorney for the Re¬ 
spondent. 

67 United States Board of Tax Appeals. Filed Feb. 

4, 1932. | 

In the Court of Appeals of the District of Co'lumbia. 

The New York, Chicago & St. Louis Railroad Company, 

Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

i 

Petition for Review. 

To the Honorable the Chief Justice and Associate Justices 
of the Court of Appeals of the District of Columbia: 

Your petitioner being aggrieved by a decision of the 
United States Board of Tax Appeals, respectfully submits 
this petition for review and shows: 
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I. This is a proceeding to review a decision of the United 
States Board of Tax Appeals (23 B. T. A. 177) and orders 
and judgments entered redetermining the income tax 
liability of the petitioner for the year 1917. 

II. Pursuant to Section 1002 (d) of the Revenue Act of 
1926, the parties have agreed that the review shall be in 
this Court and a stipulation to that effect was filed with the 

Clerk of the Board of Tax Appeals. 

68 III. The nature of the controversv is the deter- 
mination of the amount of income tax payable by the 

petitioner for the year 1917, under the provisions of the 
Revenue Act of 1916 (39 Stat. 756, c. 463) as amended by 
the Revenue Act of 1917 (40 Stat. 300, c. 63). 

IV. The following questions are involved: 

(1) Whether, incident to the issuance by the petitioner 
of its First Mortgage 4% Coupon Gold Bonds, there was 
a discount the amount of which is amortizable over the life 
of the bonds. 

(2) The amount of taxable income, if any, upon the pur¬ 
chase for retirement by petitioner during the year 1917 of 
certain of its First Mortgage 4% Coupon Gold Bonds. 

V. This case was heard by the Board on October 30,1930, 
on the pleadings and a stipulation of facts. On May 13, 
1931 the Board rendered its decision finding for the re¬ 
spondent on the first issue and for the petitioner on the 
second issue. On August 18, 1931 the Board entered its 
order and judgment determining an overpayment of in¬ 
come tax by the petitioner for the year 1917 in the sum of 
$1,462.83. On November 30, 1931 respondent moved to set 
aside and vacate the order entered August 18, 1931 as to 
the second issue in view of the decision in Kirby Lumber 

Co. v. United States, 284 U. S. 1. The motion was 

69 granted December 7, 1931. On January 19, 1932 a 
consent was filed by the petitioner to a modification 

of the Board’s decision and judgment, the consent reserv¬ 
ing the right to a redetermination of the amount of profit 
resulting from the purchase for retirement in the event of 
a final decision that there was a discount incident to the 
issuance of said First Mortgage 4% Coupon Gold Bonds 
in 1887. On January 19, 1932, the Board entered a new 
judgment determining an overpayment of income tax by 
the petitioner for the year 1917 in the sum of $445.33. 
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VI. The facts were stipulated before the Boarjd and may 
be summarized as follows : 

A Plan of Reorganization was entered into on February 
4, 1887 by and between the holders of First ahd Second 
Mortgage Bonds, holders of Capital Stock Preferred and 
Common, and sundry creditors of the New York, Chicago 
& St. Louis Railway Company (sometimes referred to here¬ 
inafter as Railway Company), and a Purchasing Commit¬ 
tee designated and appointed by the said bondholders, 
stockholders and creditors. 

Pursuant to said Plan of Reorganization th^ Purchas¬ 
ing Committee secured the deposit of the required percent¬ 
age of bonds and stock of the Railway Company and de¬ 
clared the Plan operative. Under said Plan the Purchasing 
Committee was authorized to secure a sale of the proper¬ 
ties of the Railway Company and to organize a company or 
companies for the purpose of taking ov^r the rail- 
70 way properties, rights and franchises, iik exchange 
for which the Purchasing Committee was to receive 
a stipulated amount, par value, of Capital Stock* Preferred 
and Common, and bonds of the new company or companies. 
These securities were in turn to be disposed of by the Pur¬ 
chasing Committee to the assenting stockholders and bond¬ 
holders on the basis stipulated in the Plan. 

All of the steps provided in the Plan of Reorganization 
were carried out meticulously. Under order of Court there 
was a sale as an entirety without appraisal of the Railway 
Company’s properties to the Purchasing Commjittee. The 
Purchasing Committee then organized separate corpora¬ 
tions in each of the states in which the properties were lo¬ 
cated, following which it consolidated the constituent com¬ 
panies into the petitioner and received from the petitioner 
First and Second Preferred Stock and also Conjmon Stock 
of an aggregate total par value of $30,000,000 and First 
Mortgage 4% Coupon Gold Bonds of an aggregate par 
value of $20,000,000. j 

Out of the total of said First Mortgage 4% Coupon Gold 
Bonds, $16,800,000 par value were disposed of by the Pur¬ 
chasing Committee to former holders of the ifirst Mort¬ 
gage Bonds of the Railway Company who had deposited a 
total of $15,000,000 par value of said Railway Company 
bonds on the basis of $1,120.00 per value for each $1,000.00 
par value bond deposited. 
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71 Out of the total of said First Mortgage 4% Cou¬ 
pon Gold Bonds $1,155,830.00 par value were dis¬ 
posed of to former holders of old Second Mortgage Bonds 
of the Railway Company, who had deposited a total par 
value of $1,046,000.00, on the basis of $1,105.00 par value 
for each $1,000.00 bond deposited. The remaining portion 
of the $20,000,000 par value First Mortgage Bonds were 
delivered to and for the use of the new company. 

Petitioner avers that the aggregate of $17,955,830.00 par 
value First Mortgage 4% Coupon Gold Bonds were issued 
by the petitioner to refund bonds of the Railway Company 
aggregating $16,046,000.00 par value, and that the excess 
of the liability represented by the par value of the said 
First Mortgage Bonds issued over the par value of the 
said bonds thereby refunded and canceled (the difference 
amounting to $1,909,830), is discount incident to the is¬ 
suance of said First Mortgage 4% Coupon Gold Bonds. 

If the above difference of $1,909,830.00 is discount the 
petitioner is entitled to a deduction from gross income for 
the year 1917 on this item of $35,045.58 as stipulated and 
found by the Board. 

The second issue depends entirely upon the first issue. 
If the decision of the Board of Tax Appeals is sustained 
on the first issue, the amount of the profit resulting from 
the retirement in 1917 of $116,000 par value of said 

72 First Mortgage Bonds at a cost of $99,041.66 was 
properly determined by the Board at $16,958.34. 

If, on the other hand, it is held that there was a dis¬ 
count incident to the issuance of petitioner’s First Mort¬ 
gage Bonds, the amount of the profit resulting from said 
retirement will be less than found by the Board to the ex¬ 
tent of any unamorti^ed discount on said bonds at the date 
of purchase. 

VII. The petitioner, as the basis for review by this 
Court, makes the following assignment of errors: 

(1) The Board erred in holding that the separate steps 
taken in pursuance of the Plan or Reorganization were con¬ 
trolling rather than the object and execution of the Plan 
as a whole. 

(2) The Board erred in ruling that the form of the re¬ 
organization rather than the substance was controlling. 

(3) The Board erred in holding, contrary to the stipu¬ 
lated facts, that “The petitioner was organized in 1887 as 
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the result of a compulsory reorganization of the ownership 
and financial structure of the railroad propertied’’ 

(4) The Board erred in holding that petitioner’s First 
Mortgage 4% Coupon Gold Bonds were issued in part pay¬ 
ment of the railroad properties. 

(5) The Board erred in failing and refusing t^> hold that 
petitioner issued its First Mortgage 4% Coupon Gold 

Bonds in 1887 at a discount. 

73 (6) The Board erred in failing and refusing to 
reduce the amount of profit resulting fro^i the pur¬ 
chase by the petitioner in 1917 of certain of its First Mort¬ 
gage 4% Coupon Gold Bonds by the amount oif unamor¬ 
tized discount on said bonds at the date of purchase. 

(7) The Board erred in not entering judgment for the 
petitioner in a greater amount as an overpayment of in¬ 
come taxes for the year 1917. 

Wherefore petitioner prays that the decision of the Board 
of Tax Appeals entered herein be reviewed and (revised by 
this Honorable Court, and for such other furthet and gen¬ 
eral relief as may to this Court seem just and prbper in the 
premises. 

THE NEW YORK, CHICAGb & ST. 
LOUIS RAILROAD CO., 

By ADRIAN C. HUMPHREYS, 

NEWTON K. FOX, j 

Attorneys. 

74 United States Board of Tax Appeals, ^iled Feb. 

4, 1932. 

United States Board of Tax Appeals! 

Docket No. 21047. 

The New York, Chicago & St. Louis Railroad Company, 

7 • • 7 
Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

To the General Counsel, Bureau of Internal Revenue: 

Please take notice that we have filed in fth^ office of 
the Clerk of the United States Board of Tax 4PP e als on 
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February 4, 1932, the original and one copy of a petition 
for review of the above-entitled case by the Court of Ap¬ 
peals of the District of Columbia. 

A copv of said petition is served on you herewith. 

ADRIAN C. HUMPHREYS, 
NEWTON K. FOX, 

Attorneys for Petitioner . 


Service of a copy i of the above-mentioned petition for 
review is herebv acknowledged this 4th dav of February, 
1932. 

C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 


75 United States Board of Tax Appeals. Filed Feb. 

23, 1932. 

United States Board of Tax Appeals. 

Docket No. 21047. 


New York, Chicago & St. Louis Railroad Co., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Notice to Clerk to Prepare Record and Transmit it to 

Court of Appeals. 

To the Clerk of the Board of Tax Appeals: 

In accordance with paragraph 4 of Rule 30 of the Court 
of Appeals of the District of Columbia, please prepare a 
transcript duly certified as correct of the following docu¬ 
ments and transmit the same on or before the expiration 
of six months from February 4, 1932, to the Clerk of the 
said Court of Appeals: 

1. The docket entries of the proceeding before the Board. 

2. The pleadings before the Board— 

(a) Petition. 

(b) Answer. 

(c) Amended petition. 

(d) Answer to amended petition. 
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(e) Amendment to answer to amended petition relating 
to paragraphs 5(d) and 5(g) of amended petition. 

76 3. Findings of fact and decision of Board. 

4. Judgment of the Board entered on August 18, 

1931. 

5. Respondent’s motion to reopen the case and to vacate 
judgment granted December 7, 1931. 

6. Petitioner’s consent to modification of the Sreport and 
judgment of the Board. 

7. Order modifying the report and judgment of the 
Board, entered January 19, 1932. 

8. Stipulation under paragraph (d), Section 1002, Rev¬ 
enue Act of 1926, that the review shall be by the Court 
of Appeals of the District of Columbia. 

9. Petition for review and notice to opposiig counsel, 
together with acknowledgment thereof. 

10. This notice to Clerk of the Board to prepare and 
transmit the record, together with acknowledgnjient of op¬ 
posing counsel. 

ADRIAN C. HUMPjHREYS, 
NEWTON K. FOX, 

Attorneys for the Petitioner . 

Service of the foregoing notice is hereby acknowledged 
this 23rd day of February, 1932. 

C. M. CHARIEST, 

Attorney for the Respondent . 

77 Docket No. 21047. j 

New York, Chicago & St. Louis Railroad Co., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, Clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages 1 t4 76, inclu¬ 
sive, contain and are a true copy of the transcript of 
record, papers and proceedings on file and of record in 
my office as called for by the Praecipe in the appeal (or ap¬ 
peals) as above numbered and entitled. 

5—5638a 
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In testimony whereof, I hereunto set my hand and affix 

J 7 W 

the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 15th day of 
March, A. D. 1932. 

[Seal U. S. Board of Tax Appeals.] 

I B. D. GAMBLE, 

Clerk . 

Endorsed on cover: Board of Tax Appeals. No. 5638. 
New York, Chicago & St. Louis Railroad Company, appel¬ 
lant, vs. David Burnet, Commissioner of Internal Revenue. 
Court of Appeals, District of Columbia. Filed Mar. 19, 
1932. Henry W. Hodges, Clerk. 


(1891) 
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(Enurt of Appals 

Of the District of Columbia. 


Xo. 5638. 


The Xew York, Chicago & St. Louis Railroad Company, 

Appellant, 


David Burnet, Commissioner of Internal Revenue, 

Appellee. 


BRIEF FOR APPELLANT. 


Statement of the Case. 


This is a proceeding to review a decision of the jlnited 
States Board of Tax Appeals (23 B. T. A. 177) and orders 
and judgments entered thereon redetermining the Federal 
income tax liability of the Appellant for the calendar year 
1917 (R. 57-58). * ! 

Pursuant to Section 1002(d) of the Revenue ^,ct of 
1926 the parties agreed that the review be in this Court 
and a stipulation to that effect was filed (R. 59). 

The case involves the determination of the amount of 
Federal income tax payable by the Appellant for th^ year 
1917 under the provisions of the Revenue Act of 1916 (39 
Stat. 756, c. 463) as amended by the Revenue Act of 1917 
(40 Stat. 300, c. 63). 
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The questions involved are: 

(1) Whether there was bond discount on the issuance 
by the Appellant of its First Mortgage 4% Coupon Gold 
Bonds which should be amortized over the life of the 
bonds, and, 

(2) The amount of profit, if any, upon the purchase 
for retirement by Appellant during the year 1917 of cer¬ 
tain of its First Mortgage 4% Coupon Gold Bonds. 

The case was heard by the Board on October 30, 1930 
on the pleadings and a stipulation of facts (R. 2, 25-26). 

On May 13, 1931 the Board rendered its opinion finding 
for the Appellee on the first issue and for the Appellant 
on the second issue (R. 24-25, 49-55). 

On August 18, 1931 the Board entered its order and 
judgment determining an overpayment of income tax by 
the Appellant for the year 1917 in the sum of $1,462.83 
(R. 55). 

On November 30, 1931 the Appellee moved to set aside 
and vacate the order entered on August 18, 1931 as to the 
second issue on the authority of Kirby Lumber Co. v. 
United States, 284 U. S. 1 (R. 56). The motion was 
granted December 7, 1931 (R. 56) . and on January 19, 
1932 a consent was filed by the Appellant to the modifica¬ 
tion of the Board’s decision and judgment (R. 57). The 
consent, however, reserved the right to a redetermination 
of the amount of profit resulting from the purchase in 
1917 for retirement of Appellant’s bonds in the event of 
a final decision that there was a discount incident to the 
issuance of the First Mortgage 4</c Gold Coupon Bonds 
(R. 57). 

On January 19, 1932 the Board entered a new judgment 
determining an overpayment of income taxes by the Ap¬ 
pellant for the year 1917 in the sum of $445.33 (R. 58). 

Petition for review of the judgment of the Board was 
filed February 4, 1932 (R. 59). 
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Facts. 

I 

! 

The facts were stipulated before the Board (R. 26-49) 
and may be summarized as follows. 

The New York, Chicago and St. Louis Raibwajy Com¬ 
pany (referred to as the Railway Company) bein£ in re¬ 
ceivership due to failure to pay interest on its first and 
second mortgage bonds, the Circuit Court for the bounty 
of Cuyahoga, State of Ohio, on January 4, 1887 declared 
the conditions stated in the mortgages had been brfeached. 

It was necessary for the bondholders, stockholders and 
creditors to work out a plan for recapitalization arid reor¬ 
ganization and this was done by a Plan of Reorganization 
entered into on February 4, 1887 by and between the 
holders of first and second mortgage bonds, holders of 
preferred and common stock, sundry creditors of tt^e Rail¬ 
way Company and a Purchasing Committee designated and 
appointed by the bondholders, stockholders and creditors. 

Pursuant to the Plan of Reorganization the Purdhasing 
Committee secured the deposit of the required percentage 
of bonds and stock of the Railway Company and declared 
the Plan operative. Under the Plan the Purchasing Com¬ 
mittee was authorized to secure a sale of the properties of 
the Railway Company and to organize a company or com¬ 
panies for the purpose of taking over the railway proper¬ 
ties, rights and franchises, in exchange for whidh the 
Purchasing Committee was to receive a stipulated amount, 
par value, of bonds and capital stock of the new company 
or companies to be distributed by the Purchasing Com¬ 
mittee to the assenting bondholders and stockholders of 
the old company. 

All of the steps provided in the Plan of Reorganization 
were carried out meticulously. As provided in the order 
of Court there was a sale as an entirety without appraisal 
of the Railway Company's properties to the Purchasing 
Committee. The Purchasing Committee then organized 
separate corporations in each of the states in whibh the 
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properties were located, following which it consolidated 
the constituent companies into the Appellant Company 
and received from the Appellant its First Mortgage 4% 
Coupon Gold Bonds of an aggregate par value of $20,- 
000,000, and First and Second Preferred and Common 
Stock of a total par value of $30,000,000. 

Of the total of Appellant's First Mortgage 4% Coupon 
Gold Bonds, $16,800,000 par value were disposed of by 
the Purchasing Committee to former holders of the First 
Mortgage Bonds of the Railway Company who had de¬ 
posited a total of $15,000,000 par value of said Railway 
Company bonds on the basis of $1,120.00 par value for 
each $1,000.00 par value bond deposited. 

Of the total of Appellant's First Mortgage 4% Coupon 
Gold Bonds, $1,155,830.00 par value were disposed of to 
former holders of old Second Mortgage Bonds of the Rail¬ 
way Company, who had deposited a total par value of 
$1,046,000.00, on the basis of $1,105.00 par value for each 
$1,000.00 bond deposited. 

The remaining portion of Appellant's First Mortgage 
4% Coupon Gold Bonds of a par value of $2,044,170.00 
were delivered to and for the use of the Appellants 

The Appellant's First and Second Preferred^ Stock, of 
a par value of $30,000,000 was likewise disposed of by 
the Purchasing Committee as provided by the Plan of 
Reorganization. Its distribution is immaterial to the is¬ 
sues in this case (which involve bond discount) except 
to show that the Plan of Reorganization was carried out 
in every particular. 

Questions Involved. 

Was the difference of $1,909,830 (between the aggre- 
gage of $17,955,830 par value First Mortgage 4% Coupon 
Gold Bonds of Appellant issued to refund bonds of the 
Railway Company aggregating $16,046,000 par value) dis¬ 
count incident to the issuance of said bonds, a pro rata 



amount of which is deductible annually over the life of 
the bonds? 

If the sum of $1,909,830 is held to be discount, Ifhe Ap¬ 
pellant is entitled to a deduction from gross income for 
the year 1917 of $35,045.58 (R. 49, 51). 

If the Court decides that there was bond discount, the 
profit upon the purchase for retirement by Appellant 
during the year 1917 of certain of its First Mortgage 4% 
Coupon Gold Bonds must be recomputed. 


Assignments of Error. 

(1) The Board erred in holding that the separat^ steps 
taken in pursuance of the Plan of Reorganization were 
controlling rather than the object and execution of the 
Plan as a whole. 

(2) The Board erred in ruling that the form of ^he re¬ 
organization rather than the substance was controlling. 

(3) The Board erred in holding, contrary to the stipu¬ 
lated facts, that “The petitioner was organized in 1887 
as the result of a compulsory reorganization of the own¬ 
ership and financial structure of the railroad properties.” 

i 

(4) The Board erred in holding that Petitioner^ First 
Mortgage 4% Coupon Gold Bonds ^were issued in part pay¬ 
ment of the railroad properties. 

(5) The Board erred in failing and refusing t<i) hold 
that Petitioner issued its First Mortgage 4% Coupop Gold 
Bonds in 1887 at a discount. 

(6) The Board erred in failing and refusing to Reduce 
the amount of profit resulting from the purchase by the 
Petitioner in 1917 of certain of its First Mortgage 4% 
Coupon Gold Bonds by the amount of unamortizdd dis¬ 
count on said bonds at the date of purchase. (T^his is 
an automatic audit adjustment which will result from 
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a reversal of the Board’s decision on the bond discount 
question). 

(7) The Board erred in not entering judgment for the 
Petitioner in a greater amount as an overpayment of in¬ 
come taxes for the year 1917. 

Statute Involved. 

This case arises under the provisions of the Revenue 
Act of 1916 (39 Stat. 756, c. 463) as amended, as to the 
rates of tax, by the Revenue Act of 1917 (40 Stat. 300, 
c. 63) and particularly the following sections of the Rev¬ 
enue Act of 1916 which allow corporations a deduction 
from gross income of interest “paid’’ (Sec. 12(a) Third) 
or “accrued’’ (Sec. 13(d)) on its indebtedness: 

“Sec. 12(a) Third. The amount of interest paid 
within the vear on its indebtedness * * *” 

“Sec. 13(d). A corporation, joint-stock company 
or association, or insurance company, keeping ac¬ 
counts upon any basis other than that of actual re¬ 
ceipts and disbursements, unless such other basis 
does not clearly reflect its income, may, subject to 
regulations made by the Commissioner of Internal 
Revenue, with the approval of the Secretary of the 
Treasury, make its return upon the basis upon which 
its accounts are kept, in which case the tax shall be 
computed upon its income as so returned.” 

The Appellant kept its accounts on the accrual basis 
(R. 26). 

As bond discount is “interest,” a pro rata amount is 
deductible annually over the life of the bonds and if Ap¬ 
pellant issued its bonds at a discount, it is entitled to a 
deduction for the year 1917 of $35,045.38 (R. 49, 51). 
Western Maryland Ry. Co. v. Commissioner, 33 Fed. (2d) 
695; Chicago, Rock Island & Pacific Ry. Co. v. Commis¬ 
sion er, 13 B. T. A. 988. 
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ARGUMENT. 

I. The stipulated facts show that the bonds 
of appellant were issued pursuant to a re¬ 
organization at a discount. 

The facts were all stipulated before the Board of Tax 
Appeals and are of particular importance in showing that 
the bonds were issued by the Appellant Railroad Company 
pursuant to a reorganization of the Railway Company at 
a discount. For that purpose they will be stated more 
fully than in the opening statement of facts particularly 
to show that the decision of the Board of Tax Appeals is 
based upon erroneous conclusions drawn from tl^e stip¬ 
ulated facts. 

This covers the first four assignments of error, j 

The Appellant is a railroad corporation organized in 
September 1887. It was created by a consolidation of 
The New York, Chicago & St. Louis Railroad Company, 
a corporation existing under the laws of the States of 
New York and Pennsylvania, The Cleveland & Statje Line 
Railroad Company, a corporation existing under tl^e laws 
of the State of Ohio, The Fort Wayne & Illinoi^ Rail¬ 
road Company, a corporation existing under the laws of 
the State of Indiana, and The Erie & State Line: Rail¬ 
road Company, a corporation existing under the laws of 
Pennsylvania (R. 26). j 

The purpose of the organization of the Appellant was 
to effect a reorganization of the New York, Chicago & 
St. Louis Railway Company, under a Plan or Reorganiza¬ 
tion entered into on February 4, 1887. 

Prior to February 4, 1887, the New York, Chiqago & 
St. Louis Railway Company was in the hands o^ a re¬ 
ceiver and in default of the payment of interest on its 
First and Second Mortgage Bonds. On February 4, 1887, 
a Plan of Reorganization was entered into by the holders 
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of the First and Second Mortgage Bonds, the holders of 
preferred and common capital stock and sundry creditors 
of the Railway Company and a Purchasing Committee 
appointed by and composed of bondholders, stockholders 
and creditors of the Railway Company. 

Pursuant to the Plan, the Purchasing Committee caused 
new corporations to be formed under the laws of the 
several states of Ohio, Indiana, Illinois, New York and 
Pennsylvania with power to acquire all the property and 
franchises which the said Purchasing Committee held. 
The Purchasing Committee had the power and authority 
to convey the franchises and properties to be purchased 
by them to such new companies or a consolidated com¬ 
pany and to receive in payment the following securities: 


First Mortgage Bonds. §20,000,000.00 

First Preferred Stock. 5,000,000.00 

Second Preferred Stock. 11,000,000.00 

Common Stock . 14,000,000.00 


The holders of First Mortgage Bonds and Second Mort¬ 
gage Bonds of the Railway Company deposited their bonds 
with the Central Trust Company of New York, depository 
of the Purchasing Committee, and agreed to accept in lieu 
thereof transferable certificates of said Trust Company 
and the assenting stockholders of the Railway Company 
likewise deposited their stock and cash assessments as pro¬ 
vided bv the Plan. 

* 

The Plan of Reorganization provided that the First and 
Second Mortgage bondholders should receive an amount 
of new First Mortgage Bonds of a new company of a prin¬ 
cipal equal to 112% of the principal of the old First Mort¬ 
gage Bonds and 110%% of the old Second Mortgage 
Bonds, together with interest from December 1,1886 to the 
date of the new bonds. The holders of the old First Pre¬ 
ferred Stock were to receive new First Preferred Stock 
equal par value to the cash assessment paid in on said old 







Preferred Stock and an amount of new Second Preferred 
Stock equal par value to 50% of the par value of the old 
Preferred Stock. The holders of the old Common! Stock 
were to receive an amount of new First Preferred Stock 
equal par value to the cash assessment paid in oh. said 
old Common Stock and an amount of new Common Stock 
equal par value to 50% of the par value of the old Cqmmon 
Stock. The holders of claims were to receive First Mort¬ 
gage Bonds of the new company to an amount of principal 
equal to the amount of the face value of the claim and 
interest or the Purchasing Committee might at its Option 
pay the claim in cash. 

The Plan of Reorganization gave the Purchasing Com¬ 
mittee full powers in the reorganization of the Railway 
Company and all powers requisite or in the opinion of the 
Committee desirable to accomplish the reorganization in 
addition to the powers specifically enumerated. 

On or about April 4,1887, the Court ordered the Railway 
Company to pay the amount of the principal and interest 
due on the First and Second Mortgage Bonds and in de¬ 
fault directed the Special Master to sell the properties of 
the Railway Company as an entirety and without appraisal 
for not less than $16,000,000 of which not less than 
$100,000 should be paid in cash. 

The order permitted the purchasers to satisfy tjie re¬ 
mainder of the purchase price over and above th^ cash 
requirement of $100,000 by assuming the receivers ex¬ 
penses and by First and Second Mortgage Bondi and 
interest thereon in default at such price or value as was 
equivalent to the amount that the holders thereof yould 
be entitled to receive if the amount of the purchase price 
was paid in cash. 

On May 19, 1887, the properties of the Railway Com¬ 
pany ivere sold by the Special Master to the Purchasing 
Committee named in the agreement of February 4, 1887 
for the sum of $16,000,000. The Purchasing Comipittee 
paid $100,000 in cash and elected to pay the balance as 
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provided in the Plan by paying over and surrendering 
certain indebtedness of the receiver and the First Mort¬ 
gage Bonds of the Railway Company as permitted by the 
order of the court.. 

On May 21, 1887 the Court ratified and confirmed the 
sale and upon payment of the balance of the purchase price 
the Special Master executed a deed conveying the property 
of the Railway Company to the Purchasing Committee. 

The Fort Wayne & Illinois Railroad Company was or¬ 
ganized under the laws of Indiana on June 27, 1887 by the 
Purchasing Committee and their associates for the pur¬ 
pose of maintaining and operating the properties of the 
Railway Company located in that state. 

The Chicago & State Line Railroad Company was or¬ 
ganized under the laws of Illinois on June 16, 1887 by the 
Purchasing Committee for the purpose of acquiring the 
properties of the Railway Company located in that state. 

The Cleveland & State Line Railroad Company was or¬ 
ganized under the laws of Ohio on August 13, 1887, by 
certain individuals for the purpose of acquiring the prop¬ 
erties from the Purchasing Committee. 

The Erie & State Line Railroad Company was organized 
under the laws of Pennsylvania on June 24, 1887 by the 
Purchasing Committee for the purpose of maintaining 
and operating the properties of the Railway Company 
located in the State of Pennsylvania. 

The New York, Chicago & St. Louis Railroad Company 
was organized under the laws of New York on June 16, 
1887, by the Purchasing Committee and their associates 
for the purpose of acquiring the properties of the Railway 
Company located in the State of New York. 

On July 2, 1887, the Purchasing Committee by deeas 
conveyed to The Ft, Wayne & Illinois Railroad Company 
the properties of the Railway Company purchased which 
were located in the State of Indiana, for $14,350,000; to 
The Chicago & State Line Railroad Company the prop¬ 
erties of the Railway Company located in the State of 
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in the 
which 


Illinois for §1,500,000; to Daniel W. Caldwell, Jeptha H. 
Wade, George A. Garretson, John C. Hale, and Harvey H. 
Brown the properties of the Railway Company located in 
the State of Ohio for §23,550,000; to The Erie and State 
Line Railroad Company the properties of the Railway 
Company located in the State of Pennsylvania for ^4,800,- 
000; and to The New York, Chicago & St. Louis Railroad 
Company the properties of the Railway Company located 
in the State of New York for §7,300,000; a total of §51,- 
500,000. 

As consideration for the above transfers the Purchas¬ 
ing Committee received promissory notes except 
case of the Cleveland & State Line Railroad Co. 
issued its entire capital stock and a promissory nbte for 
the balance to the Purchasing Committee. 

On July 7, 1887, by joint agreement, The New York, 
Chicago & St. Louis Railroad Company and The 
State Line Railroad Company were consolidated 
corporation known as The New York, Chicago & St. 
Railroad Company pursuant to the laws of New Yoj-k and 
Pennsylvania. 

On August 18, 1887, by joint agreement, The New York, 
Chicago & St. Louis Railroad Company, The Cleveland & 
State Line Railroad Company, and The Ft. Wavne & 
Illinois Railroad Company, were consolidated into a. cor¬ 
poration known as The New York, Chicago & St. Louis 
Railroad Company, the Appellant. This consolidation was 
duly effected in accordance with the laws of the various 
states on September 27, 1887. 

The authorized capital stock of the Appellant consisted 
of three hundred thousand shares having a par value of 
§30,000,000. Of this §5,000,000 was first preferred^ §11,- 
000,000 second preferred, and §14,000,000 common) The 
entire capital stock was exchanged par for par for the 
capital stock of the underlying corporations and was 
issued to the Purchasing Committee who held the capital 
stock of the underlying corporations. This capital | stock 


rie & 
into a 
Louis 
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was disposed of by the Purchasing Committee as provided 
in the Plan of Reorganization. 

When the properties of the underlying corporations 
were taken over by the Appellant they were indebted to 
the Purchasing Committee in the aggregate sum of $20,- 
000,000. The Appellant became liable for the payment of 
this indebtedness, and bv resolution of its Board of Direc- 
tors adopted September 28,1887, authorized the issue of its 
First Mortgage 4% Gold Bonds dated October 1, 1887, ma¬ 
turing in 50 years of a par value of $20,000,000 to be de¬ 
livered to the Purchasing Committee in payment of the 
said indebtedness. The action was approved by the stock¬ 
holders the same day and the bonds were delivered to the 
Purchasing Committee in payment of the indebtedness. 

On October 31, 1887, the bonds were set up on the cor¬ 
poration's books by a charge to cost of road and equipment 
in the full par value of $20,000,000. 

The Purchasing Committee disposed of the bonds as 
provided in the Plan of Reorganization as follows: 


To holders of old First Mortgage Bonds 
of the Railway Company in the par 
value of $15,000,000 at $1,120 per bond 

To holders of old Second Mortgage 
Bonds of the Railway Company of a 
par value of $1,046,000 at $1,105 per 
bond 

Delivered to and for the use of the new 
company 

Surplus under the Plan of Reorganiza¬ 
tion to the new company 


$16,800,000 


1,155,830 

2,044,000 

170 


Total 


$20,000,000 


Therefore, after the Plan had been executed we have the 
same bondholders of the old Railway Company and the 
Appellant the new Railroad Company, the same stock¬ 
holders of both and the same assets. 
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1* The Board erred in holding that the separate steps 
taken in pursuance of the Plan of Reorganization weije con¬ 
trolling rather than the object to be attained and the exe¬ 
cution of the plan as a whole. 

The detailed facts set out above, show that Appellant’s 
bonds were issued as the result of a reorganization of 
the Railway Company then in receivership. 

Viewed as a whole the object of the Plan of Reorganiza¬ 
tion and its execution are controlling rather than the 
separate steps taken. While the form of the reorganization 
was a sale, in realitv the consummation of the Plan of 
Reorganization was the issuance of new bonds of Appellant 
for the bonds of the old Railway Company througp. the 
intermediary of a Purchasing Committee acting as hgent 
for the old bondholders and the Appellant as the acquirer 
of the properties of the old Railway Company. The! form 
was a sale, the realitv was a reorganization under which 
the bondholders of the old company became the bondhold¬ 
ers of the Appellant. 

The sale authorized by the Court specified a sellingjprice 
of |16,000,000.00 and directed that the sale of the prop¬ 
erty be made “as an entirety and without appraisal.” It 
was, of course, prearranged that the Purchasing Committee 
should purchase the property as one of the steps i^i the 
reorganization. The only consideration actually pajd by 
the Purchasing Committee was the $100,000.00, casfr as¬ 
sessments deposited by the stockholders assenting tj) the 
Plan of Reorganization to defray the expenses of sale and 
commissions. 

The liability to the bondholders under the Plan wa^ not 
discharged at this point nor could it be discharged eicept 
by the issuance of bonds of a new company or companies 
to be formed. The sale to the Purchasing Committed was 
purely a formality in carrying out the Plan of Reorgani¬ 
zation. 
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The Purchasing Committee then deeded the properties 
acquired at the receivership sale to separate corporations 
which it caused to be organized and upon consolidation of 
these corporations it received in payment the bonds and 
stock of the Appellant. The Purchasing Committee was 
obliged under the Plan of Reorganization to turn these 
bonds and stock over to the old bondholders and stock¬ 
holders of the Railway Company as provided in the Plan 
of Reorganization. It was in no sense acting for itself 
as a separate entity but was acting solely for the old bond¬ 
holders and stockholders in relation to the new company, 
the Appellant, as an agent and clearing house. In other 
words the liability of the Appellant, the consolidated cor¬ 
poration was a liability to issue its bonds and stock through 
the Purchasing 1 Committee to the old stockholders and 
bondholders of the Railway Company. 

As stipulated, five separate corporations were first or¬ 
ganized under the laws of the States of Illinois, Indiana, 
Ohio, Pennsylvania and New York, and in five separate 
deeds dated July 2, 1887 the Purchasing Committee made 
the conveyances at a specified price. 

The total consideration was $51,500,000.00. As the re¬ 
sult of two successive consolidations all of the companies, 
with the exception of the Chicago & State Line Railroad 
Company, were consolidated into the Appellant. 

The Chicago & State Line Railroad was leased in per¬ 
petuity to the Fort Wayne & Illinois Railroad Company, 
one of-the members of the consolidated group. The con¬ 
sideration recited in the deed to the Chicago & State Line 
R. R. Company was $1,500,000.00, which amount sub¬ 
tracted from the total consideration $51,500,000.00 leaves 
the sum of $50,000,000.00. That was the capitalization 
provided for in the Plan of Reorganization, and was the 
capitalization of the Appellant, the consolidated company, 
consisting of $30,000,000.00 in capital stock and $20,000,- 
000.00 in First Mortgage Bonds. 
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The Appellant, through the medium of the Purchasing 
Committee, issued $16,800,000.00 of its First Morltgage 
Bonds to refund $15,000,000.00 of First Mortgage ^onds 
of the Railway Company, or an excess of $1,800,- 
000.00, and $1,155,830.00 of Appellants First Mortgage 
Bonds were issued to refund $1,046,000.00 of old Second 
Mortgage Bonds of the Railway Company resulting in an 
excess payment of $100,830.00. The total excess in these 
two instances of $1,909,830.00 is claimed as a discount, on 
the First Mortgage 4% Coupon Gold Bonds of the Appel¬ 
lant. The effect is the same as if the Appellant had sold 
$17,955,830.00 of its First Mortgage Bonds for $1^,046,- 
000.00 and with those proceeds paid off the bonds df the 
Railway Company. That purpose was actually accom¬ 
plished. The Purchasing Committee was the agent[ and 
clearing house for all parties. 

In final analysis the transaction was a reorganization 
pursuant to which the bonds of the old Railway Company 
were exchanged for the new bonds of the Appellant—at 
a discount. 

i 

i 

2. The substance not the form of the transaction is 
controlling. 

In the case at bar the new bonds of appellant were is¬ 
sued to the bondholders of the Railway Company to refund 
the outstanding bonds of the Railway Company. Looking 
through form to substance, as did the Circuit Court of 
Appeals for the Fourth Circuit in the case of Western 
Maryland Railway Company v. Commissioner, 33 Fed. 
(2d) 695, the Railway Company bonds were exchange^ for 
an issue of greater par value than the amount of th^ old 
bonds. Clearly the new bonds of Appellant were issued at 
a discount—just as much as though they had been sold 
for cash at less than par. J 

As was said by the Circuit Court of Appeals, in the 
Western Maryland Ry . Case (supra) : 
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“In the first place, it is perfectly clear that, al¬ 
though there has been a reorganization and although 
the consolidated corporation is a distinct legal entity 
from those whose places it has taken, nevertheless, 
in all of its essential relationships, it occupies exactly 
the same position which they occupied. Its manage¬ 
ment is the same, its assets are the same, its stock¬ 
holders are the same, and its obligations are the same, 
except that the floating indebtedness of the old cor¬ 
poration has been taken up by the first preferred 
stock of the new, a change which might have been 
effected by the old corporation without reorganiza¬ 
tion, and which manifestly can have no bearing upon 
the matter of bond discount. In other words, the con¬ 
solidated corporation has stepped into the place of the 
corporation which issued the bonds, and occupies the 
same relationship towards them that it occupied. It 
has received no consideration for its agreement to pay 
them except the assets of the old corporation which 
have been transferred to it. It has the same property 
as the old corporation, owes the same bonded debt, 
and is bound to pay it in the same way. * * *” 

“After all, while there is a technical legal difference 
between the old and the new corporations, they are 
the same as a practical matter, both holding the same 
property and representing the same ownership, and 
it is a settled principle that ‘courts will not permit 
themselves to be blinded or deceived by mere forms 
of law but, regardless of fictions, will deal with the 
substance of the transaction involved as if the cor¬ 
porate agency did not exist and as the justice of the 
case may require/ Chicago, Milwaukee <£ St. Paul R. 
Co. v. Minneapolis Civic Ass’n., 247 U. S. 490, 501, 

38 S. Ct. 553, 557 (62 L. Ed. 1229) ; Southern Pac. 
Co. x. Lowe, 247 XL S. 330, 38 S. Ct. 540, 62 L. Ed. 
1142; Gulf Oil Corporation x. Lewellyn, 248 U. S. 71, 

39 S. Ct, 35, 63 L. Ed. 133” (op. 697-698). 

The same points of similarity exist between the Appel¬ 
lant and the Railway Company as existed between the 
reorganized corporation and its predecessors in the West¬ 
ern Maryland case. Looking through form to the sub- 



stance, in order to determine what was done, leather 
than how it was done, we find that the Railway Com¬ 
pany refunded its outstanding liability of a par vajue of 


$16,046,000.00 by the exchange of bonds of the Appellant 
of a par value of $17,955,830.00. Appellant therebjp suf¬ 
fered a discount of $1,909,830.00. It is true that in order 
to effect this there was a complicated reorganization but 


in substance, and for all practical purposes, the samC com¬ 
pany, owned and controlled by the same stockholders; own¬ 


ing and controlling the same properties, and having the 
same bondholders, was the result. 


Substance rather than form is controlling in matters 
of taxation. (Weiss v. Stern, 265 U. S. 242; U . S. v. 


Phellis, 257 U. S. 156; Eisner v. Maeomber, 252 U. S. 189; 
Gulf Oil Corporation v. Lewellyn, 248 IT. S. 71; Alpha 
Portland Cement Company v. U. S., 261 Fed. 339; Taber 
vs. United States, 59 Fed. (2nd) 568, 571. 

In the Western Maryland Ry. Co. case the Court said: 

“We think, therefore, that, as the new corporation, 
while technically a distinct legal entity, is to all prac¬ 
tical intents and purposes a mere continuation Cf the 
old, it is entitled to the same deduction on acbount 
of amortized bond discount that the old corporation 
would have been entitled to, if the reorganization had 
not taken place” (p. 698). 


Under the facts of the case at bar and under the author¬ 
ity of the Western Maryland Ry. case the form of the 
reorganization is not controlling. The Appellant Company 
for all practical purposes is a successor to the predecessor 
company by reorganization and should not be denhid an 
annual deduction for bond discount on the issuance pf its 
bonds in refunding the bonds of the old company. 

The question may well be considered from the viewpoint 
of the individual bondholder. He deposited his bonds iknder 
the Plan of Reorganization and received a certificate en- 
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titling him to participate in the benefits of the Plan. When 
the new First Mortgage Bonds of Appellant were issued 
he received from the Purchasing Committee the new First 
Mortgage Bonds. He received a new bond in the refund¬ 
ing of the old bond. The Purchasing Committee was the 
agent of both parties—in effect nothing more than a clear¬ 
ing house for the refunding of the old bonds. 

Appellant issued stock for stock and bonds for bonds 

pursuant to the Plan of Reorganization, devised by the 

bondholders and stockholders and executed bv a Purchas- 

«/ 

ing Committee composed of the stockholders and bond¬ 
holders. In the refunding of the Railway Company, the 
Appellant obligated itself to pay at maturity a liability in 
excess of the consideration it received, namely, the can¬ 
cellation by the issuance of its new bonds of the liability 
represented by the old bonds of the Railway Company. 
That excess constitutes bond discount. 

3. The Board erred in holding, contrary to the stipu¬ 
lated facts, that “the petitioner was organized in 1887 as 
the result of a compulsory reorganization of the ownership 
and financial structure of the railroad properties.” 

There was nothing “compulsory* 7 about the reorganiza¬ 
tion of the Railway Company other than occurs in the 
usual case of a railroad receivership. Interest was in de¬ 
fault and the practical solution was a Plan of Reorganiza¬ 
tion. As a result, the bonds of Appellant were issued at 
a discount to the bondholders of the Railway Company. 
Whether “compulsory 77 or voluntary, there is no particular 
difference when the final result is the issuance of bonds at 
a discount. Western Maryland Case (supra). 

But it was in fact a purely voluntary Plan entered into 
and assented to by the old bondholders and stockholders 
otherwise the Plan could not have been declared operative. 
There was in fact mutual assent by all parties concerned 
and the Plan as agreed to was followed and carried out in 
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every detail and with particularity. The whole scheme, 
with the Purchasing Committee as the operating agency 
in the reorganization, was “voluntary”, assented to, 
planned, and carried out. The old bondholders of the 
Railway Company received the bonds of the Appellajnt as 
the result of refunding the old bonds of the Railway 
Company. j 

4. The Board erred in holding that petitioner’s First 
Mortgage 4% Coupon Gold Bonds were issued in part 
payment of the railroad properties. 

Looking at the transaction as a whole the entire scheme 
was to refund old bonds bv new bonds. That was the 

*■ i 

ultimate result. The old bondholders were in fact, ^fter 
the details of the reorganization had been complete^, the 
bondholders of the Appellant—bond for bond. There |were 
no new elements in the reorganization—the parties were 
the same—the ownership per share was proportionately 
the same. The Purchasing Committee and the sale |were 
merely a form or means to an end, a method of accomplish¬ 
ing the ultimate purpose of issuing the bonds of Appellant 
to the bondholders of the Railway Company to refund the 
old bonds. 

While in form a purchase and sale, in reality the Appel¬ 
lant issued its bonds to the bondholders of the old jRail- 
way Company at a discount. The bondholders of th^ old 
company became bondholders of the new. Identity ot the 
old and new bondholders was the same. 

II. The Board erred in failing and refuging 
to hold that appellant issued its first mortgage 
4% coupon gold bonds in 1887 at a discount. 

. 

With reference to the fifth assignment of error] the 
facts in the Western Maryland case (supra) differ in no 
fundamental particular from the facts in the case at bar 
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and the principles announced in that decision are con¬ 
trolling in the case at bar. Once substance and not the 
form of the transaction is considered, the decision in the 
Western Maryland case entitles the Appellant to a deduc¬ 
tion for bond discount. 

The Board misinterpreted and refused to follow the 
Western Maryland case in holding that the Appellant's 
bonds were not issued at a discount. The decision of the 
Circuit Court in that case was not based on the facts of 
the assumption by the new company of the liabilities of 
the old company. 

The broad principles announced by the Court in that 
case cover the issues in this case and establish the right 
of the Appellant to the deduction claimed. It is imma¬ 
terial under tlidt decision that the properties were ac¬ 
quired in the case at bar in the form of a purchase and 
sale by the Purchasing Committee and an exchange by the 
Purchasing Committee of the properties to the Appellant 
for its bonds. The substance of the transaction was an 
agreement bv the old bondholders, under the Plan of Re- 
organization, to accept the bonds of the Appellant for 
the bonds deposited and the Purchasing Committee, as 
Agent for both parties, carried out the Tlan. 

Once form is disregarded and substance considered, as 
was done in the Western Maryland case, the only objection 
to the allowance of discount by the appellee is removed. 
Had this transaction been a refunding of existing bonds 
by new bonds of a greater par value by the same company, 
the Appellee, consistent with the practice in other cases, 
would have allowed the discount represented by the differ 
ence in par value. 

The sophistry of the Board’s opinion and the meticulous 
attempt through emphasis of non-essential details to dif¬ 
ferentiate the case at bar from the Western Maryland case 
and the refusal of the Board to recognize and follow the 
broad principles announced by the Court in that case are 
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well summed up in the dissenting opinion, in the cfise at 
bar, of Board Member Trammell as follows: 

“Even conceding that assets were acquired or paid 
in for bonds, in my opinion, it does not necessarily 
follow that the bonds were not issued at a discount. 
Clearly, if the owner of the property had agreed to 
take the bonds for the property at a discount we could 
not say that there was no discount and it would! have 
been amortizable, but instead of agreeing specifically 
to receive the bonds at a discount, the question is, Did 
not what aetuallv occurred amount to the same thing? 
In other words, were not the bonds actually tal^en at 
a discount? I think so. What actually occurred, it 
seems, was that the bonds were issued and taken at 
less than their face value. I do not consider that it is 
important that property was received instead of cash. 
If the owner of the properties had said that they would 
give their property for the bonds at a discount of a 
certain per cent, the case would be clear. Instead of 
doing so, it was agreed to give bonds for property 
worth less, the same result as if cash less thaii the 
face of the bonds had been received. I see no reason 
why discount on bonds is limited to borrowed mbnev. 
If a person had property to sell and agreed to take 
$9,500 cash for it or $10,000 par value of bonds to be 
issued and taken at 95, it seems to me that if the 
bonds were taken it could not be said that there was 
no discount on the bonds simply because property was 
acquired instead of cash borrowed. As said in the 
prevailing opinion, we should not let the word ‘dis¬ 
count’ run away with us, but should consider the facts 
in the present case” (R. 54-55) (23 B. T. A. 177, 198- 
199). 


III. The Board erred in failing and refus¬ 
ing to rednce the amount of profit resulting 
from the purchase by the appellant in 1917 of 
certain of its first mortgage 4% coupon gold 
bonds by the amount of nnamortized discount 
on said bonds at the date of purchase. 

With reference to the sixth assignment of error, if the 
decision of the Board on the question of bond discount 
is reversed, then the determination of Appellant's tax lia¬ 
bility for the year 1017 and particularly the profit result¬ 
ing from the purchase by Appellant in 1917 of certain of 
its l>onds, will require an adjustment to be made on **e- 
audit. This, of course, is automatic if the Board is re¬ 
versed. 


CONCLUSION. 

It is submitted that the bonds of Appellant were issued 
at a discount, that the case at bar is controlled by the 
Western Maryland decision and that the Board of Tax 
Appeals should be reversed. 

Appellant is entitled to a deduction for bond discount 
of $35,045.58 for the year 1917. 

Respectfully submitted, 

Adrian C. Humphreys, 
Newton Iv. Fox, 

Attorneys for Appellant. 


(l>0408) 



I 


I 

I 

















INDEX 


Pag® 

Opinion below- X 

Jurisdiction- 1 

Question presented.. 2 

Statute involved-- 2 

Statement. 2 

Argument: Under the stipulated facts in this case, the tax¬ 
payer’s bonds were not issued at a discount_ 4 

Conclusion_ 9 

CITATIONS 

Cases: 

Burnet v. Commonwealth Improvement Co., No. 95, Oct. 

Term, 1932, decided Dec. 12, 1932, not officially re¬ 
ported, but found in 323 C. C. H., p. 9472_ 8 

Western Maryland Ry. Co. v. Commissioner , 33 F. (2d) 695_ 6, 7 

Statute: Revenue Act of 1916, c. 463,39 Stat. 756, Sec. 12_ 2: 

156999—33 m 












In the Court of Appeals of the District of 

Columbia 

January Term, 1932 
No. 5638 

New York, Chicago & St. Louis RailroaId 
Company, petitioner 

v . 

David Burnet, Commissioner of Internal 

Revenue, respondent 

ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 

■— ■ — 

BRIEF FOR THE RESPONDENT 

OPINION BELOW 

The only previous opinion in the present case is 
that of the United States Board of Tax Appeals 
(R. 24), which is reported in 23 B. T. A. 177, 

JURISDICTION 

The appeal in this case involves income |axes 
for the year 1917 in the amount of $2,102.72,i and 

1 Representing a tax of 6 per cent on $35,045.38, the 
amortized discount, which the Commissioner disallowed. 

i 

( 1 ) 


i 

i 
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is taken from an order of redetermination by the 
United States Board of Tax Appeals promulgated 
on January 19,1932. (R. 58.) The case is brought 
to this Court by petition for review filed on Febru¬ 
ary 4, 1932 (R. 59), pursuant to the Revenue Act 
of 1926, c. 27, Sections 1001, 1002, 1003, 44 Stat. 9, 
109,110. 

QUESTION PRESENTED 

Whether under the stipulated facts in this case 
the taxpayer’s bonds were issued at a discount. 


STATUTE INVOLVED 


Revenue Act of 1916, c. 463, 39 Stat. 756: 



Sec. 12. (a) In the case of a corporation, 
joint-stock company or association, or insur¬ 
ance company, organized in the United 
States, such net income shall be ascertained 
by deducting from the gross amount of its 
income received within the vear from all 


sources- 

* 


Third. The amount of interest paid within 
the year on its indebtedness * * *. 


STATEMENT 


The stipulation of facts, which was adopted as 
the findings of fact by the Board of Tax Appeals, 
may be briefly summarized as follows (R. 26-49): 

The taxpayer was organized in September, 1887, 
following a receivership of its predecessor, which 
defaulted in the payment of interest on its bonded 
indebtedness amounting to $16,046,000. (R. 26, 
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47.) In April, 1887, and as a result of the receiver¬ 
ship proceedings, the court decreed that the prop¬ 
erty of its predecessor be sold for not less than 
$16,000,000. (R. 41-42.) In February, 1887, the 
bondholders, stockholders, and creditors of its 
predecessor, in order to protect their interests, jen- 
tered into an agreement for a purchasing comijiit- 
tee to bid in the property. The agreement further 
provided for the sale of the property by the pur¬ 
chasing committee to certain new railroad com¬ 
panies, for the consolidation of the new companies, 
and for the distribution of the stock and bond^ of 
the consolidated company. (R. 27-41.) ! 

In May, 1887, the property was sold to the pur¬ 
chasing committee under order of court for $|6,- 
000,000, and a deed was executed conveying ^he 
property to the purchasing committee. The pur¬ 
chasing committee sold the property in parcel^ to 
separate corporations, and took their notes 
stock in return. (R. 42-43.) In September, 1$87, 
the separate companies were consolidated into [he 
taxpayer. (R. 44.) 

When the taxpayer took over the underlying 
companies, they were indebted to the purchasing 
committee in the aggregate sum of $20,000,0p0, 
which represented a part of the purchase prices 
of their several lines of railway, the balance having 
been previously paid by the issuance of capital 
stock. In order to meet its obligation for this in¬ 
debtedness, the day after the taxpayer was organ¬ 
ized it issued $20,000,000 of its First Mortgage 4 
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per cent bonds, maturing in fifty years, which were 
delivered to the purchasing committee in satisfac¬ 
tion of the taxpayer’s indebtedness. (R. 47.) 

Pursuant to the agreement of February, 1887, 
the purchasing committee distributed bonds of the 
taxpayer in the amount of $17,955,830 to the holders 
of $16,046,000 of bonds in the predecessor company. 
(R. 47.) Taxpayer claimed that the difference 
between $17,955,830 and $16,046,000 represents dis¬ 
count, and that it has the right to deduct $35,045.38 
(representing one-fiftieth of the difference or the 
amortized discount) for the year 1917. (R. 48.) 

The taxpayer keeps its books on the accrual basis. 
(R. 26.) The Commissioner disallowed the deduc¬ 
tion and determined a deficiency, of which the tax¬ 
payer sought a redetermination by the Board of 
Tax Appeals. The Board—one member dissent¬ 
ing—upheld the Commissioner. The parties stipu¬ 
lated that the Board’s decision might be reviewed 
by this Court. (R. 59.) 

ARGUMENT 

Under the stipulated facts in this case, the taxpayer’s 
bonds were not issued at a discount 

The facts were stipulated by the parties, and part 
of this stipulation, which was incorporated in the 
findings of fact by the Board of Tax Appeals, is as 
follows (R. 47): 

When the properties of the aforesaid un¬ 
derlying corporations were taken over by the 
consolidated corporation, The New York, 
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Chicago & St. Louis Railroad Company (the 
petitioner in this proceeding), they y^ere 
indebted to the purchasing committee in the 
aggregate sum of $20,000,000.00, such pum 
being a part of the purchase prices of their 
several lines of railway and other property, 
the balance of such purchase prices haying 
previously been paid by the issuance of ^uch 
corporations’ capital stock. The New l(ork, 
Chicago & St. Louis Railroad Compand be¬ 
came liable for the payment of this indebted¬ 
ness, and in order to meet its obligations 
thereon its board of directors by resolution 
duly adopted September 28,1887, authorized 
the issue of its First Mortgage 4% Coupon 
Gold Bonds dated October 1,1887, matdring 
in 50 years in the par value of $20,000,0^)0.00 
to be delivered to the purchasing committee 
in payment of the said indebtedness. This 
action of the board of directors was duty ap¬ 
proved by the stockholders at a meeting held 
on the same date. The bonds were there¬ 
upon delivered to the purchasing committee 
in satisfaction and payment of the indebted¬ 
ness. 

I 

In other words, the stipulation of facts shows 
that when the taxpayer took over the properties of 
the constituent companies, it became liable for the 
payment of $20,000,000 to the purchasing commit¬ 
tee, and that in payment of this indebtedness it 
issued $20,000,000 of its bonds and delivered them 
to the purchasing committee. (R. 47.) This 
clearly indicates that the bonds were issued at par, 
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and not at a discount. What the purchasing com¬ 
mittee did with the bonds after the taxpayer deliv¬ 
ered them has no bearing on the question whether 
or not they were issued by the taxpayer at a 
discount. 

The taxpayer’s answer to this argument is that 
substance rather than form should control, and that 
inasmuch as taxpayer’s bonds in the par value of 
$17,955,830 were distributed to holders of bonds in 
its predecessor company in the par value of $16,- 
046,000, the bonds were issued at a discount of 
$1,909,830. In support of this proposition, West¬ 
ern Maryland By. Co. v. Commissioner, 33 F. (2d) 
695 (C. C. A. 4th) is cited. (Br. 6, 15-16, 17, 18, 
19-20.) As the Board pointed out in its opinion, 
the Western Maryland case is clearly distinguish¬ 
able (R. 50): 

There was no assumption by the petitioner of 
the oldi liability. From the default had 
sprung the remedy of discharge and the 
court had required that such remedy be en¬ 
forced. i Whatever may have been the terms 
of the old bonds, the financial means for per¬ 
forming them, or the method of accounting 
in respect of them, they necessarily came to an 
end with the discharge of the bonds. While 
to the bondholder it may perhaps have been 
of little practical moment whether there was 
a continuation of the old debt or a substitu¬ 
tion of a new, this does not serve to wash out 
the legal steps and results which it required 
all of the machinery of the law to bring about. 
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The situation is, in this respect, quite dif¬ 
ferent from that in Western Maryland Rail¬ 
way Company v. Commissioner, 33 Fed. (2d) 
695, cited by petitioner, where the reorgani¬ 
zation successor assumed the predecessor’s 
obligation of the old bonds and the cpurt 
held that in the detail circumstances the tax 
deduction for amortization ran with the obli¬ 
gation despite the substitution of the new 
obligor. Because the discounted bonds car¬ 
ried through the reorganization, it was held 

that the effect of the discount went with it. 

' 

In the instant case the bonds of the predecessor 
company were discharged before the taxpayer ^as 
organized, whereas in the Western Maryland case 
the old bondholders continued to hold the s^me 
bonds and the new corporation assumed the Obli¬ 
gations of the old. There are statements in the 
taxpayer’s brief to the effect that the bondholders 
of the taxpayer are the same as the bondholders 
of the old corporation. (Br. 12, 17,19.) There is 
no evidence in the record to support this statement. 
In the instant case, the predecessor company was 
in default and its property was sold under order 
of court (R. 26-27,41-42), so that the old company 
had no choice other than to discharge the bonds, 
while in the Western Maryland case, there is noth¬ 
ing to show why the old company could not have 
continued in existence. 

In a recent case in the Supreme Court, a tax¬ 
payer sought to do the same thing as the taxpayer 
in this case. After having utilized a corporate entity 

I 
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to secure certain advantages under state laws, he 
wanted to disregard the corporate entity for pur¬ 
poses of Federal taxation on the same ground that 
the taxpayer invokes in this case the substance and 
not the form of the transaction should control. The 
court refused to disregard the corporate entity for 
purposes of Federal taxation. Burnet v. Common¬ 
wealth Improvement Co., No. 95, Oct. Term, 1932, 

i 

decided December 12,1932, and not yet officially re¬ 
ported, but may be found in 323 C. C. H., p. 9472. 

Even if the principle of the Western Maryland 
case should be applied to the circumstances of this 
case, it would not help the taxpayer. The rule laid 
down in that case is as follows: since the new cor¬ 
poration, while a distinct legal entity, is to all in¬ 
tents and purposes a mere continuation of the old, 
it is entitled to the same deduction on account of 
amortized bond discount that the old corporation 
would have been entitled to, if the reorganization 
had not taken place. Accordingly, in the instant 
case, the deduction would not be based upon the dif¬ 
ference between $17,955,830 and $16,046,000 (Br. 15, 
17), but between $16,046,000 and the price at which 
the old bonds were issued. Therefore it would be 
necessary to show when the bonds of the old com¬ 
pany were issued, the maturity of the bonds, and the 
discount, if any, at which they were issued. There 
is no evidence in the record as to any of these facts. 
For all that the record shows, the bonds of the old 
company may have been issued at a premium. 
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CONCLUSION 

' ■*' 

The decision of the Board of Tax Appeals is cor¬ 
rect and should therefore be affirmed. 

Respectfully submitted. 

G. A. Youngquist, j 

Assistant Attorney General. 
Sewall Key, | 

Morton K. Rothschild, 
Special Assistants to the Attorney General . 
C. M. Charest, 

General Counsel, 

Bureau of Internal Revenue, 

Of Counsel 
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